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Filed Dec 14 1955 Joseph W. Stewart Clerk 

UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employes, 

v. 

Railroad Retirement Board 
No. 13019 

Petition for Review of a Final Decision of the 

Railroad Retirement Board Denying Unemployment 
Insurance Claims 

1. Petitioner is a railway labor organization organ¬ 
ized in accordance with the provisions of the Railway 
Labor Act, of which the claimants in whose behalf this 
petition is filed are members; petitioner is an unincor¬ 
porated association having its principal place of business 
in Cincinnati, Ohio. The Railroad Retirement Board is 
an independent agency of the Executive Branch of the 
Government of the United States charged with the admin¬ 
istration of the Railroad Unemployment Insurance Act. 

2. This is a petition to review and reverse a final de¬ 
cision of the Railroad Retirement Board denying unem¬ 
ployment insurance claims in a case arising under the 
Railroad Unemployment Insurance Act (U.S.C. Tit. 45, 
§§ 351 et seq.) involving some 275 claimants similarly 
situated whose claims were denied in a single proceeding 
identified by the Railroad Retirement Board as “Appeal 
of Herbert J. Kleber, S.S.A. No. 181-16-0096 and others 
in like circumstances, Railroad Unemployment Insurance 
Act Claims Appeal Docket No. 30.” 

3. Jurisdiction to entertain this petition is specifically 
conferred upon this Court by Section 5 (f) of the Rail¬ 
road Unemployment Insurance Act (U.S.C. Tit. 45, 
§355 (f). 
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4. The claimants on whose behalf this petition is filed 
were at all times material hereto employees of Railway 
Express Agency, Inc., employed at Pittsburgh, Pennsyl¬ 
vania. The claimants were unemployed within the defini¬ 
tion set forth in Section l(k) of the Railroad Unemploy¬ 
ment Insurance Act (U.S.C. Tit. 45, §351(k)) for each 
day in the period beginning September 24, 1953 through 
December 17, 1953. The claimants duly filed claims for 
unemployment insurance benefits under the Railroad Un¬ 
employment Insurance Act with respect to their unem¬ 
ployment during said period. Upon initial determination 
by the Railroad Retirement Board’s regional office at 
Cleveland, Ohio, these claims were denied on the ground 
that claimants’ unemployment during said period ‘‘was 
due to a stoppage of work because of a strike in the 
establishment, premises or enterprise at which he was 
last employed, and the Board finds that such strike was 
commenced ... in violation of the established rules and 
practices of a bona fide labor organization of which he 
was a member” (i.e., your petitioner, Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employes). 

5. Upon appeal duly taken pursuant to Section 5(c) 
of the Railroad Unemployment Insurance Act (U.S.C. Tit. 
45, $ 355(c), a hearing was held before a duly appointed 
referee of the Railroad Retirement Board who decided 
that: (a) with respect to days from September 24, 1953 
through October 18, 1953 the regional office’s initial de¬ 
nial should be affirmed; and (b) with respect to days 
from October 19, 1953 through December 17, 1953 the 
decision of the regional office should be reversed; addi¬ 
tionally, it was held that the strike which was com¬ 
menced on October 19, 1953 was not commenced in viola¬ 
tion of the provisions of the Railway Labor Act; 
accordingly the cases were remanded to the Cleveland 
regional office for payment of benefits in conformity with 
the decision. 


I 
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6. Thereafter the Railroad Retirement Board on its 
own motion decided to review the referee’s decision, and 
claimants’ representatives were advised that the issues 
involved would be determined in a decision of the Board 
and were not to be considered as having been disposed 
of by the decision of the referee. 

7. Thereafter on September 19, 1955, the Railroad Re¬ 
tirement Board rendered its decision holding that none 
of the appellants was entitled to unemployment benefits 
under the Act with respect to any of the days from Sep¬ 
tember 24, 1953 through December 17, 1953; accordingly, 
the decision of the referee was affirmed with respect to 
the period prior to October 19, 1953 and reversed with 
respect to the period commenced at 12:01 a.m. October 
19, 1953. The decision was rendered by two Members 
of the Board with one Member dissenting. Claimants’ 
representative was notified of this decision by letter dated 
October 3, 1955. 

8. Petitioner seeks review and reversal of that part 
of said decision which reverses the decision of the ref¬ 
eree with respect to the period commencing October 19, 
1953. Although petitioner does not believe the decision 
of the referee and of the Board to be correct with respect 
to the period September 24, 1953 through October 18, 
1953, petitioner does not seek review of that part of the 
Railroad Retirement Board’s decision in this proceeding. 

9. The grounds upon which petitioner will urge re¬ 
versal of said decision are the following: 

(a) The Railroad Retirement Board’s conclusions as 
to the facts are unsupported by the evidence and are con¬ 
trary to the uncontradicted evidence of record. 

(b) The conclusions of the Railroad Retirement Board 
are predicated upon error of law as to the interpretation 
and application of both the Railroad Unemployment In¬ 
surance Act and the Railway Labor Act (U.S.C. Tit. 45, 
§§151 et seq.). 
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(c) The decision of the Railroad Retirement Board 
was arbitrarily made in pursuance of a prejudiced opinion 
formed by two members of the Board prior to the initial 
determination of the Cleveland regional office and result¬ 
ing from improper intervention by members of the Board 
in the initial determination, induced by improper repre¬ 
sentations made to members of the Board by Railway 
Express Agency, Inc., and a responsive desire on the 
part of two members of the Board to aid Railway Ex¬ 
press Agency, Inc. in a labor dispute. 

Wherefore, petitioner prays: 

1. That a copy of this petition together with initial 
process be forthwith served upon the Board in accordance 
with Section 5(f) of the Railroad Unemployment Insur¬ 
ance Act (U.S.C. Tit. 45, * 355(f)). 

2. That in accordance wdth said section the Board 
shall be required to certify and file with this Court within 
fifteen days after receipt of such service a transcript of 
the record upon which the findings and decision complained 
of are based. 

3. That the part of the decision of the Railroad Re¬ 
tirement Board as to which review is sought to be reversed 
and the claims be remanded for payment in accordance 
■with the facts as established by the evidence and in ac¬ 
cordance with proper application of law. 

4. Such other and further relief to which it may ap¬ 
pear claimants are entitled. 

Respectfully submitted, 

Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and 
Station Employes 

By /s/ Lester P. Schoexe 
Lester P. Schoexe 
Attorney 


December 14, 1955 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
No. 13,019 


BROTHERHOOD OF RAILWAY AND STEAMSHIP 
CLERKS, FREIGHT HANDLERS, EXPRESS 
AND STATION EMPLOYES, 

Petitioner, 


vs. 

RAILROAD RETIREMENT BOARD, 

Respondent. 


ON PETITION TO REVIEW A FINAL DECISION OF 
THE RAILROAD RETIREMENT BOARD DENY¬ 
ING UNEMPLOYMENT INSURANCE CLAIMS 

BEFORE: 

MILLER, CIRCUIT JUDGE IN CHAMBERS 

Stipulation 

A. 

Petitioner, Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employes, 
and respondent, Railroad Retirement Board, hereby stip¬ 
ulate that the following portions of the record be printed 
as a joint appendix to their respective briefs in the above- 
entitled case: 

1. Initial determination of the Unemployment Claims 
Review Section. 

2. Regional Director’s denial in Claim 181-16-0096. 

3. The appeal in 181-16-0096. 

4. The appointment of referee. 


5. Referee’s decision. 

6. Board decision to review. 

7. Transmittal letter with Board’s decision. 

8. Decision of the Railroad Retirement Board in 
Claims Appeal Docket No. 30 (Appeal of Herbert J. 
Kleber, S.S.A.-1S1-16-0096 and others in like circum¬ 
stances). 

9. Petition to review. 

10. Stipulation of the parties in case No. 13,019 and 
those portions of the record which the parties stipulated 
for inclusion in the appendix and designated as A, B, C, 
D, E, F, G-, H, I, J, K, L, M, N, 0, and P in an attach¬ 
ment filed with the Stipulation, but not printed herein. 

B. 

Petitioner, Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employes, 
and respondent, Railroad Retirement Board, further stip¬ 
ulate that the questions presented to the Court for de¬ 
cision in the above-entitled case are as follows: 

1. Did the Board err in holding that any strike in¬ 
volved in this case was “commenced in violation of the 

provisions of the Railway Labor Act,” within the mean¬ 
ing of §4(a-2) (iii) of the Railroad Unemployment Insur¬ 
ance Act? 

2. Does the Board’s finding that any strike involved in 
this case was commenced in violation of any of “the 
requirements of the Railway Labor Act relating to the 
exertion of reasonable efforts to avoid interruptions of 
commerce” have a reasonable basis in law and was it sup¬ 
ported by substantial evidence? 

3. Did the Board err in holding that any strike in¬ 
volved in this case was commenced “in violation of the 

established rules and practices” of the Brotherhood of 
Railway and Steamship Clerks, within the meaning of 


§4(a-2) (iii) of the Railroad Unemployment Insurance 
Act? 

4. Is the Board’s finding that an authorized strike was 
not “commenced” on October 19, 1953, supported by sub¬ 
stantial evidence? 

5. Is the Board’s finding that the unemployment after 
October 19, 1953, was not “due to” a stoppage of work 
because of a strike authorized on that date supported by 
substantial evidence? 

BROTHERHOOD OF RAILWAY AND STEAMSHIP 

CLERKS, FREIGHT HANDLERS, EXPRESS AND 

STATION EMPLOYES 

By /s/ Lester P. Schoene 

Lester P. Schoene, Attorney 

RAILROAD RETIREMENT BOARD 

By /s/ Myles F. Gibbons 
Myles F. Gibbons 
General Counsel 
Signed at Washington, D. C. 
and Chicago, Illinois, 
respectively. 

Dated: 28 February 56 

• • • • 

Prehearing Order 

Counsel for the parties having appeared before Circuit 
Judge Miller for prehearing conference pursuant to Rule 
38(k), of the General Rules of this Court, and counsel 
having submitted their stipulation dated February 28, 
1956, and the stipulation having been considered, the 
stipulation of the parties is hereby approved, and it is 

ORDERED that the parties proceed according to the 
stipulation and that this order and the stipulation dated 
February 28, 1956, be printed in the joint appendix. 

Dated: March 1 1956 
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94 AIR MAIL SPECIAL DELIVERY 

FORM NO. U.I.-51 

UNITED STATES OF AMERICA 
RAILROAD RETIREMENT BOARD 

BRIEF OF CASE FOR 

UNEMPLOYMENT CLAIMS REVIEW SECTION 

NAME 

Leo G. Couturier, et al 

OCCUPATION (TAKEN FROM ITEM 5c, FORM NO. U.L-3) 
Platform man 

REGION 

Cleveland (3) 

DATE SUBMITTED 

11-13-53 

INITIAL DETERMINATION [x] REVIEW Q 

SOCIAL SECURITY ACCOUNT NUMBER 

001-18-2371 

ADJUDICATION SUBJECTS CODE NO. 

2500 

FORM NO. U.I.-51a PAGE NO. 

Attached hereto for necessary consideration are the fol¬ 
lowing exhibits which relate to the work-stoppage of em¬ 
ployees of the Railway Express Agency, Inc., Pittsburgh, 
Pa.': 

A. Memorandum from Mr. J. P. Boyce, Supt. Railway 
Express Agency, Inc., summarizing history of the 
work-stoppage. 

B. Letter of July 29, 1953 from Mr. Robert Morgan, 
Vice Grand Pres, of the Brotherhood involved to 
Mr. Robert C. Hendon, Vice Pres. Railway Express 
Agency, Inc. 

C. Letter of August 3, 1953 from Mr. Robert C. Hendon 
to Mr. Robert Morgan. 
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D. Letter of August 5, 1953 from Mr. Robert Morgan 
to Mr. Robert C. Hendon. 

E. Letter of August 11 1953 from Mr. Robert C. Hendon 
to Mr. Robert Morgan. 

F. Letter of August 25, 1953 from Mr. E. C. Thompson, 
Secretary, National Mediation Board to Mr. R. C. 
Hendon. 

G. Letter of August 26, 1953 from Mr. Robert C. Hen¬ 
don to Mr. E. C. Thompson. 

H. Letter of August 28, 1953 from Mr. E. C. Thompson, 
addressed to Mr. R. C. Hendon and to Mr. George 
M. Harrison, Grand Pres. Brotherhood of Railway 
& Steamship Clerks. 

I. Copy of telegram of September 1, 1953 from Mr. E. 
C. Thompson to Mr. Robert C. Hendon. 

J. Copy of telegram of September 2, 1953 from Mr. Rob¬ 
ert C. Hendon to Mr. E. C. Thompson. 

K. Copy of telegram of September 29, 1953 from Mr. 
E. C. Thompson, to Mr. Robert C. Hendon. 

L. Letter of October 20, 1953 from Mr. Geo. M. Harri¬ 
son, Grand Pres. Brotherhood Railway Clerks, to all 
General Chairmen. 

M. Clipping regarding the work-stoppage from the No¬ 
vember 6, 1953 issue of the Pittsburgh Post Gazette. 

N. Letter of November 9, 1953 from Mr. George M. Har¬ 
rison to members of the Board. 

Date: Nov 23 1953 

Memorandum Opinion of Unemployment Claims 
Review Section 

The disqualification provided in Section 4(a-2)(iii) is 
applicable to employees of the Railway Express Agency 


in Pittsburgh, Pennsylvania who were members of the 
Brotherhood of Bailway and Steamship Clerks and who 
were unemployed on or after September 24, 1953. The 
unemployment of these employees was due to a work stop¬ 
page because of a strike commenced on September 24 in 
violation of the established rules and practices of the 
Brotherhood of Railway Clerks. 

On September 24, 1953 a stoppage of work occurred 
at the premises of the Railway Express Agency in Pitts¬ 
burgh, Pennsylvania. The local operations of the Agency 
were completely shut down. The stoppage of work was 
due to a strike of members of the Brotherhood of Railway 
and Steamship Clerks employed by the Railway Express 
Agency in Pittsburgh. The strike began when the mem¬ 
bership ceased work at 4:00 P.M. on September 24. It 
was commenced in violation of the established rules and 
practices of the Brotherhood of Railway and Steamship 
Clerks. The Constitution of the Brotherhood calls for a 
strike ballot and for authorization of a strike by the 
Grand President. This strike was not authorized by the 
Grand President and there is no evidence of a strike 
ballot. 

Later, on October 18, a strike ballot was taken. Effec¬ 
tive October 19, a strike was authorized by the Grand 
President of the Brotherhood. The strike authorization 
caused no work stoppage since the operation of the Rail¬ 
way Express Agency in Pittsburgh was completely shut 
down. The work stoppage begun on September 24 was 
continuous. 

Attached is a draft of a letter for use in giving notice 
to the employees. 

95 A copy of the Constitution of the Grand Lodge 
of the Brotherhood of Railway and Steamship 
Clerks was submitted to your office under date of October 
22, 1953. 
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Claims received from Railway Express Agency em¬ 
ployees in Pittsburgh unemployed because of the work- 
stoppage show that they began registering on or about 
September 24, 1953. 

QUESTION: Are the provisions of Section 4(a-2)(iii) 
of the Railroad Unemployment Insurance Act applicable 
to days of unemployment resulting from the work-stop¬ 
page at the facilities of the Railway Express Agency, 
Inc., Pittsburgh, Pennsylvania? 

K. F. Nokes 

97 United States of America 

RAILROAD RETIREMENT BOARD 
2nd Floor Public Square Bldg. 

Cleveland 13, Ohio 

Office of the Regional Director 

H. J. Kleber 181-16-0096 Nov 27 1953 

4905 Cypress St. 3 
Pittsburgh 24, Pa. 

Dear Sir: 

Your claim for unemployment benefits will not be paid. 
Our records indicate that your unemployment on and after 
Sep 23 1953 is due to a stoppage of wmrk because of 
a strike commenced on September 24 in violation of the 
established rules and practices of the Brotherhood of 
Railway and Steamship Clerks and that you are a member 
of the Brotherhood. 

Section 4(a-2)(iii) of the Railroad Unemployment In¬ 
surance Act prevents the payment of benefits to an em¬ 
ployee if his unemployment is due to a stoppage of work 
because of a strike on the premises at which he was last 
employed, and such strike was commenced in violation of 
the provisions of the Railway Labor Act or in violation 
of the established rules and practices of a bona fide labor 
organization of which he was a member. 
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Since benefits can not be paid yon irrespective of any 
finding concerning the provisions of the Railway Labor 
Act, no finding has been made on this point. 

Yours very truly, 

/s/ P. F. Murphy 
P. F. Murphy 
Regional Director 

9S Form Approved 

Budget Bureau No. 70-R114,3 

Form No. Ul-86 
(5-50) 

UNITED STATES OF AMERICA 
RAILROAD RETIREMENT BOARD 

APPEAL FROM INITIAL DETERMINATION 
UNDER THE RAILROAD UNEMPLOYMENT 
INSURANCE ACT 

Name Soc. Sec. Acct. No. 

Herbert J. Kleber 181-16-0096 

Address (No. and Street) 

4905 Cypress St 

City or Town County State 

Pittsburgh Alleg Pa. 

I hereby appeal from the initial determination of the 
Cleveland regional office of which I received notice in 
letter dated about 11/27/53. This appeal is based on 
what I consider to be mistakes of fact or errors of law 
pertaining to disqualification 

(Ability, availability, disqualification, etc.) 

The following details as to what I consider to be mis¬ 
takes of fact or errors of law are true to the best of my 
knowledge or belief: (attach additional sheets if neces¬ 
sary) 
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The Regional Office erred in finding that my unem¬ 
ployment was due to a stoppage of work because of a 
strike commenced in violation of the established rules and 
practices of the Brotherhood of Railway and Steamship 
Clerks. 

I intend to submit additional evidence as follows: (if 
none, so state) 

Testimony of witnesses and documentary evidence 
establishing the errors above specified. Details of evi¬ 
dence will depend upon the evidence on which the initial 
determination was based. I hereby request that the com¬ 
plete record of all such evidence be furnished to me 
promptly. 

If signed by mark, signature must be witnessed by two 
persons who can write. They should sign their names and 
state their addresses below: 

Signature .. 

Address .... 

Signature ... 

Address .... 

Signature of Claimant 

Herbert J. Edeber 

Date signed Dec 15 1953 

(If this appeal is made by a person other than the indi¬ 
vidual upon whose service this claim is based, state rela¬ 
tionship to such individual) 

(Executor, administrator, guardian, etc.) 

Instructions: Furnish the information called for on 
this form, sign and date it. Mail or deliver completed 
form to the regional office which made the initial deter¬ 
mination or to any other office of the Railroad Retirement 
Board. The completed form must be received at a board 
office within one year from the date on which notice of 
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the initial determination was mailed to you or all rights 
to further review of such determination shall be forfeited. 

103 In the Matter of: 

Herbert J. Kleber 

S.S.A No. 181-16-0096 

and others in like circumstances 

REFEREE BRAINERD: The hearing will please come 
to order. 

This is a hearing before A. Russell Brainerd, a duly 
appointed Referee of the United States Railroad Retire¬ 
ment Board, in the matter of the appeals of Herbert J. 
Kleber, S.S.A. No. 181-16-0096, and others in like circum¬ 
stances, from the initial determination of the Cleveland 
Regional Office of the Railroad Retirement Board respect¬ 
ing the appellants’ claims for unemployment benefits 
under the Railroad Unemployment Insurance Act. 

The hearing is being held in Room 410 of the Allegheny 
County Court House, at Pittsburgh, Pennsylvania, at ap¬ 
proximately 2:00 p.m., on Tuesday, June 22, 1954. 

A document titled “Appointment of Referee” dated 
January 19, 1954, was placed in the record, and reads as 
follows: 

“Pursuant to Section 320.18 of the Regulations 
under the Railroad Unemployment Insurance Act, I 
hereby appoint 

A. Russell Brainerd 

an employee of the Railroad Retirement Board, as 
referee to hear and decide, in conformity with Part 
320 of the Regulations, the appeals of 

Herbert J. Kleber, S.S.A. No. 181-16-0096, et al., 
claimants under the Railroad Unemployment Insur¬ 
ance Act, from the initial determinations of tie Cleve¬ 
land regional office denying their claims for benefits. 

(Signed, H. L. Carter, Director of Employment 
and Claims) 
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245 Referee’s Decision 

In the Matter of 
Appeals of Herbert J. Kleber 

S.S.A. No. 181-16-0096 

4905 Cypress Street 
Pittsburgh 24, Pennsylvania 

And others in like circumstances 

Issue: Whether the disqualification provided in Section 
4(a-2)(iii) of the Railroad Unemployment Insur¬ 
ance Act is applicable to certain days from Sep¬ 
tember 24, 1953, through December 17, 1953, 
claimed by appellants as days of unemployment. 

Statement 

This is an appeal from the initial determination of the 
Cleveland regional office that appellants’ unemployment 
on days from September 24, 1953, through December 17, 
1953, was due to a stoppage of work because of a strike 
on the premises of the Railway Express Agency, Incor¬ 
porated, (hereinafter called the Agency) at Pittsburgh, 
Pennsylvania, which was commenced in violation of the 
established rules and practices of the Brotherhood of 
Railway and Steamship Clerks (hereinafter called the 
Brotherhood) of which labor organization appellants were 
members, and, therefore, that the disqualification provided 
in Section 4(a-2)(iii) of the Railroad Unemployment In¬ 
surance Act 1 is applicable to such days. In conformance 


1 Section 4(a-2)(iii) provides, in pertintent part, that: “There 
shall not be considered as a day of unemployment, with respect 
to any employee . . . any day with respect to which the Board 
finds that his unemployment was due to a stoppage of work be¬ 
cause of a strike in the establishment, premises or enterprise at 
which he was last employed, and the Board finds that such strike 
was commenced in violation of the provisions of the Railway Labor 
Act or in violation of the established rules and practices of a 
bona fide labor organization of which he was a member.” 
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with this determination, unemployment benefits under the 
Act were denied appellants for days claimed, variously, 
from September 24, 1953, through December 17, 1953. A 
hearing of the appeals was held in Pittsburgh, Pennsyl¬ 
vania, June 22, 1954. 

The sequence of events precedent to the initial determi¬ 
nation is given below: 

On July 29, 1953, the Brotherhood’s vice grand presi¬ 
dent wrote the Agency, serving formal notice “in accord¬ 
ance with the provisions of the Railway Labor Act” of 
the Brotherhood’s desire to obtain an increase in the basic 
rates of pay of positions at the Agency’s Pittsburgh es¬ 
tablishment, effective August 29, 1953, and to confer with 
the Agency “at the earliest practicable date”, and re¬ 
questing the Agency to suggest a time for the confer¬ 
ence. 

246 In its reply of August 3, 1953, the Agency re¬ 
ferred to an agreement of March 2, 1951, between 
the Agency and employees represented by the Brother¬ 
hood, which, it contended, precluded the Brotherhood 
from seeking “a general increase” in pay rates prior to 
October 1, 1953, and, accordingly, refused to confer on 
the matter. 

On August 25, 1953, after additional interchange of cor¬ 
respondence between the Brotherhood and the Agency, 
the secretary of the National Mediation Board informed 
the Agency that that Board had received an application 
for mediation from the Brotherhood, covering the request 
for wage increases. 

On September 14, 1953, appellants convened in a spe¬ 
cial meeting called by the president of Local Lodge 2158 
of the Brotherhood, and suspended work at the Agency 
for that day. On September 15, 1953, appellants, with 
the exception of some twenty-odd employees, returned to 
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their usual work. Appellants who did not return to work 
were members of an enlarged elected “protective commit¬ 
tee”; they remained in what they termed a “continuous 
meeting” to discuss the situation. 

On September 24, 1953, appellants, acting in concert, 
except for a certain few employees in the superintendent’s 
office of the Agency, ceased work at 4:00 P.M. On Sep¬ 
tember 25, 1953, the Brotherhood’s vice grand president, 
who was directing negotiations for the wage increase, 
wired the Brotherhood’s general chairman at Pittsburgh 
as follows: “AM DIRECTING THAT ALL EMPLOY¬ 
EES BE RETURNED TO WORK IMMEDIATELY 
PENDING MEDIATION AND HANDLING OF OUR 
PITTSBURGH WAGE ADJUSTMENT DEMAND OF 
THIRTY SEVEN AND ONE HALF CENTS PER 
HOUR ON ITS MERITS.” 

On September 26, 1953, a temporary injunction against 
picketing of the Agency’s premises by the Brotherhood 
was issued by a judge of the Common Pleas Court in 
Pittsburgh. 

After further correspondence, in which the Agency re¬ 
iterated its position that the request for wage increases 
was barred by the agreement of March 2, 1951, and, con¬ 
sequently, refused to negotiate or mediate the dispute, the 
National Mediation Board, on September 29, 1953, re¬ 
cessed its attempted mediation of the case. 

In a mimeographed sheet, dated September 30, 1953, the 
Brotherhood’s local president instructed the local’s mem¬ 
bership “to refrain from picketing”, in conformance with 
the Court order, and, in the same sheet, gave directions 
to the members concerning their registrations for unem¬ 
ployment benefits under the Act. The members were told 
that, in answering item 17 on the claim forms, “Reason 
for being unemployed”, they should mark an “X” in the 
“Other” box, and specify, “Protest Meeting.” It was 
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stated that “The filing of your claim starts the process to 
determine if claims for benefits under our circumstances 
are payable.” 

The Brotherhood’s vice grand president wrote the 
Agency on October 5, 1953, again requesting a conference 
concerning the wage increase and amended the 
247 Brotherhood’s demand so as to make the effective 
date of any increase October 1, 1953, apparently 
to meet the objection raised by the Agency. On October 
6, 1953, the Agency wired that it would accept the Broth¬ 
erhood’s letter of October 5, 1953, as notice under section 
6 of the Railway Labor Act and would set a date for con¬ 
ference upon resumption of work by all employees at 
Pittsburgh. On October 8, 1953, the National Mediation 
Board closed its file on the case. 

The Agency’s vice president wrote the carrier member 
of the Board on October 6, 1953, stating that the Agency 
wished “to protest any action that the Railroad Retire¬ 
ment Board may take in the future approving for pay¬ 
ment claims for unemployment insurance filed by its em¬ 
ployes represented by the Brotherhood ... at Pittsburgh, 
Pa., beginning with the period September 24, 1953.”, and 
indicating its belief that any such action taken by the 
Board would be in violation of section 4(a-2)(iii) of the 
Act. He recited the events leading up to the “strike”, 
contended that the strike was in violation of agreements 
dated March 2, 1951, and September l, 1949, and of the 
Railway Labor Act, and said that the Agency was “hav¬ 
ing similar trouble at Detroit, Michigan, and Milwaukee, 
Wisconsin” concerning which it would also write the 
Board member. 

On October 16, 1953, local lodge officials discussed the 
situation with the Brotherhood’s grand president in Cin¬ 
cinnati and obtained ballots for a strike vote. On October 
17 and 18, 1953, appellants took a strike vote by ballot 
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and, on the latter date, the Brotherhood’s general chair¬ 
man wired the vice grand president that, of 402 eligible 
members, 304 had voted for the strike, and three against, 
with one ballot voided; he requested that the grand presi¬ 
dent be informed and that he be advised. The vice grand 
president, on October 19, 1953, requested the grand presi¬ 
dent to authorize a strike effective at 12:01 A.M. that 
date, quoting the general chairman’s wire and stating that 
the proposed strike had his “sanction and approval”. 

On October 19, 1953, the grand president wired the 
general chairman at Pittsburgh as follows: “Betel Mor¬ 
gan date. Affected membership employed by Railway 
Express Agency, Inc., Pittsburgh, Pa., having voted in 
favor of a strike in the proportion required by the Broth¬ 
erhood Protective Laws for purpose of securing settle¬ 
ment of pending wage adjustment dispute and your Board 
of Adjustment haveing [sic] requested authority to make 
the strike effective 12:01 a.m., October 19, 1953, which re¬ 
quest has been sanctioned by Vice President Morgan, you 
may consider this message as authorizing strike of in¬ 
volved members at time and date specified.” The author¬ 
ized strike then began; the few employees who had not 
previously gone out, responded to the strike call. 

On October 20, 1953, the Brotherhood’s grand president 
notified “All Express General Chairmen, Chairmen Pro¬ 
tective Committees of all Lodges in the U.S. Having Ex¬ 
press Membership” in part, as follows: 

248 “You are officially advised that a legally author¬ 
ized strike has been called, pursuant to the Protec¬ 
tive Laws of the Brotherhood, of our membership 
employed by the Railway Express Agency, Inc., at 
its Pittsburgh, Pa., and Milwaukee, Wis., opera¬ 
tions, effective 12:01 a.m., October 19, 1953, and at 
its Detroit, Mich., operations, effective 12:01 a.m., 
October 21, 1953.” 
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and stated that “This strike was called because of the 
stubborn and unjustified refusal of management to settle 
disputes resulting from our requests for long overdue 
upward adjustments in existing rates of pay of all indi¬ 
vidual positions ... at Detroit and Milwaukee, and . . . 
at Pittsburgh . . 

On October 23, 1953, the carrier member of the Board 
wrote the Agency’s vice president, upon authority from 
the Board, inviting him to “submit such evidence and 
argument as he desires bearing on the question whether 
the strikes were ‘Commenced in violation of the provi¬ 
sions of the Railway Labor Act or in violation of the 
established rules and practices of a bona fide labor or¬ 
ganization’ 

On November 2, 1953, the Agency’s vice president re¬ 
sponded by submitting a document titled “Memorandum 
in support of protest of Railway Express Agency, Incor¬ 
porated, against the payment of unemployment insurance 
benefits to members of the striking Brotherhood of Rail¬ 
way Clerks at Pittsburgh, Pa.” The memorandum re¬ 
cited the information previously furnished by the Agency, 
reiterated the Agency’s stand that the strike began on 
September 24, 1953, was violative of the two agreements 
and the Railway Labor Act, added that the strike also 
violated the established rules and practices of the Broth¬ 
erhood, stated that the strike was not “legally author¬ 
ized” until a strike vote was taken on October 18, 1953, 
and the Brotherhood’s grand president subsequently is¬ 
sued instructions making the strike effective October 19, 
1953, and furnished copies of previous correspondence 
pertaining to the wage increase dispute. 

On November 9, 1953, the grand president wrote the 
Board members setting forth the history of the work 
stoppage at Pittsburgh, contending that neither the Rail¬ 
way Labor Act nor the established rules and practices of 
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the Brotherhood had been violated “with respect to the 
strike*’ at Pittsburgh, and urging that appellants’ claims 
be paid promptly. In this letter he also stated, “Due to 
the arbitrary action of the Carrier in refusing even to 
confer on the wage dispute here involved, and due to the 
continuance of this arbitrary stand before Mediator Mac- 
Swan, our membership at Pittsburgh, employees of the 
Carrier, availing themselves of the only remaining means 
of obtaining recognition of their demands for a just wage 
increase, ceased work at 4:00 P.M. on September 24, 
1953.” 

On December 16, 1953, the President of the United 
States issued Executive Order 10509, creating an emer¬ 
gency board to investigate the dispute and report its find¬ 
ings to him. 

249 On December 17, 1953, because of the appoint¬ 
ment of the emergency board, the Brotherhood’s 
grand president cancelled the strike authorization pre¬ 
viously issued to members at Pittsburgh, Milwaukee and 
Detroit and terminated the strikes as of midnight on that 
date. Appellants returned to work accordingly. 

At the appeals hearing testimony was given confirming 
the above factual information. In addition, certain ap¬ 
pellants testified that it was their understanding that 
appellants were in “continuous meeting” from September 
24, 1953, until the date on which the authorized strike 
began, October 19, 1953. 

The Agency’s vice president, who had furnished the 
written information described above, was invited to ap¬ 
pear and give testimony at the hearing. As it ■was not 
possible for him to attend, the Agency’s director of labor 
relations appeared and testified concerning his knowledge 
of the facts in this case. He testified, among other things, 
that he believed appellants were on an unauthorized 
strike from September 24, 1953, through October 18, 1953, 
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and that they began a strike on October 19, 1953, which 
was sanctioned by the Brotherhood’s grand president; 
that appellants who were members of the “protective 
committee” which was formed on September 14, 1953, 
held “key positions” with the Agency and, consequently, 
the Agency had some difficulty operating at Pittsburgh 
from that date; and that he believed that section 6 of the 
Bailway Labor Act 2 was not violated, but that section 2, 
First, of that act 3 was violated because appellants “did 
not exert reasonable effort to maintain their agreement 
because their agreement specifically barred them from 
moving until October 1, 1953.” 

250 There are approximately 275 appellants here 
involved. It was pointed out, at the hearing, that 
some appellants had filed no valid claims with the Board 
and were, therefore, not properly “appellants”. 


2 Section 6 reads: “Carriers and representatives of the em¬ 
ployees shall give at least thirty days’ written notice of an in¬ 
tended change in agreements affecting rates of pay, rules, or 
working conditions, and the time and place for the beginning of 
conference between the representatives of the parties interested 
in such intended changes shall be agreed upon within ten days 
after the receipt of said notice, and said time shall be within the 
thirty days provided in the notice. In every case where such 
notice of intended change has been given, or conferences are being 
held with reference thereto, or the services of the Mediation 
Board have been requested by either party, or said Board has 
proffered its services, rates of pay, rules, or working conditions 
shall not be altered by the carrier until the controversy has been 
finally acted upon as required by section 5 of this Act, by the 
Mediation Board, unless a period of ten days has elapsed after 
termination of conferences without request for or proffer of the 
services of the Mediation Board.” 

3 Section 2, First reads: “It shall be the duty of all carriers, 
their officers, agents, and employees to exert every reasonable 
effort to make and maintain agreements concerning rates of pay, 
rules, and working conditions, and to settle all disputes, whether 
arising out of the application of such agreements or otherwise, 
in order to avoid any interruption to commerce or to the opera¬ 
tion of any carrier growing out of any dispute between the car¬ 
rier and the employees thereof.” 
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The unemployment claims of Agency employees, mem¬ 
bers of the Brotherhood, who had struck at Milwaukee on 
October 19, 1953, and at Detroit on October 21, 1953, 
were paid where otherwise in order. 

In answer to an inquiry by the referee, the Brother¬ 
hood’s grand president advised on November 13, 1954, 
that strike benefits were not paid appellants until No¬ 
vember 2, 1953, on which latter date payment was made 
for the week beginning with November 2, 1953, and that 
such benefits were not paid for days prior thereto be¬ 
cause . . Section 12 of the Protective Laws of the 
Grand Lodge Constitution provides that no benefits shall 
be paid under these laws to members until they have been 
on strike, or locked out, for a period of two full weeks, 
but they shall receive such benefits beginning with the 
third week”. 

Appellants’ counsel requested and obtained permission 
from the referee to file a brief after receipt and consid¬ 
eration of the transcribed record of the hearing. The 
transcription was sent counsel on July 29, 1954. Coun¬ 
sel’s brief, in behalf of appellants, was received December 
1,1954. 

Appellants’ arguments, in the brief, for the reversal of 
the initial determination, mav be summarized as follows: 

(1) Appellants’ unemployment in the period September 
24, 1953, to October 18, 1953, was due, not to any strike, 
but to a “continuous meeting” of their local lodge, prop¬ 
erly called by the president of that lodge, acting under 
the authority granted solely to him in the lodge’s by-laws 
to call a “special meeting” at his discretion, and continued 
by decision of the membership after being informed on 
September 24, 1953, of the wage negotiation difficulties. 

(2) Proof that the “situation” from September 24,1953, 
to October 18, 1953, did not constitute a strike can be 
found in the facts that 


(a) The grand president took no action to expel 
from the Brotherhood any member or officer of the 
local lodge or to lift the lodge’s charter, which actions 
were “mandatory” upon him under the provisions of 

Article 2, Section 8 of the Brotherhood’s Protective 
251 Laws * if he had found that such situation consti¬ 
tuted a strike in violation of the Brotherhood’s es¬ 
tablished rules and practices, and 

(b) No strike benefits were paid appellants for 
days from September 24, 1953, to October 18, 1953. 

(3) Since a strike ballot was spread to appellants, as 
local lodge members, on October 17, and IS, 1953, since 
the vote was in favor of striking, since a strike to begin 
October 19, 1953, was properly authorized by the grand 
lodge, since, had the vote been against a strike, appellants 
would have been forced to return to work on October 19, 
1953, and since strike benefits were paid beginning with 
the third week of the authorized strike, but not prior 
thereto, appellants’ unemployment on days from October 
19, 1953, through December 17, 1953, was due to these 
actions which “created an entirely new situation” consti¬ 
tuting a legal strike not commenced in violation of either 
the Railway Labor Act or the Brotherhood’s established 
rules and practices. Evidently to support this argument, 
appellants questioned whether, if the vote had been against 
a strike and if, upon appellants’ attempting to return to 
work, the Agency had denied them access to their jobs, it 
would be contended “that no change had obtained in the 
situation from its inception on September 24, 1953”. 

4 Article 2. Section 8 reads: “Any member or members inciting 
a strike or participating therein, except as provided for in these 
laws, shall be expelled. The lodge in whose jurisdiction an unau¬ 
thorized strike occurs, shall, within ten (10) days, expel all mem¬ 
bers who engage in such unauthorized strike. While under charges 
for engaging in an unauthorized strike, no member shall be 
granted a transfer or withdrawal card. If within ten (10) days 
the lodge does not expel the member engaged in such unlawful 
strike, its charter may be revoked by the Grand President, who 
shall transfer all members not so participating to other lodges." 


(4) The regional office’s determination was made “in 
disregard of elementary fairness and due process of 
law” as it was influenced by a “memorandum brief” sub¬ 
mitted by the Agency to a Board member who had in¬ 
vited its submission, upon authority from the Board 
whose members might later be called upon to pass on the 
claims in a quasi-judicial capacity. 

(5) There was no violation of the Railway Labor Act 
in the commencement of the authorized strike on October 
19, 1953, as section 6 of that act imposes on the carrier, 
and not on the employees, the obligation of maintaining 
the “status quo” pending mediation by the National Me¬ 
diation Board, as the Brotherhood had made “long ef¬ 
forts” to settle the dispute with no cooperation from the 
Agency, and as a violation of a -wage agreement, even if 
found, would still not be a violation of the Railway Labor 
Act. Moreover, the Brotherhood had acted promptly to 
call off the strike and appellants had returned to work, 
upon the naming of the emergency board. 

In endeavoring to gather other opinion concerning the 
work stoppage of September 24, 1953, the referee reviewed 
newspaper articles, Brotherhood publications and the 
emergency board’s report. 

252 Local newspaper accounts of October 6 and 7, 
1953, referred to the work stoppage as a “strike” 
and to the participants as “strikers” and “striking Rail¬ 
way Expressmen”. On November 6, 1953, one paper, in 
reporting the resumption of picketing after removal of 
the court injunction, also referred to the work stoppage 
of September 24, 1953, as a “strike”. 

The Railway Clerk, the Brotherhood’s official journal, 
frequently referred to the work stoppage as a “strike” 
and to the members as “strikers” (issues of November 1, 
1953, pp. 1 and 3; November 15, 1953, p. 1; December 15, 
1953, p. 3). In discussing the appointment of the emer- 


27 A 


gency board, The Railway Clerk (on p. 7 of the January 
1, 1954, issue) reported “Indignation over working for 
wages far less than are being paid by other industries 
for comparable work, led to a spontaneous strike of our 
members in Pittsburgh on September 24.” [underscoring 
supplied.] The same journal, in the April 15, 1954, issue 
(p. 4), in reporting the new wage agreement between the 
Brotherhood and the Agency, stated “This was the de¬ 
mand to correct sub-standard wage scales of express em¬ 
ployes which led to strikes at Pittsburgh, Detroit, and 
Milwaukee last August and September ” [underscoring 
supplied.] 

In its report to the President, submitted February 17, 
1954, the emergency board (no. 105) stated in Part I, 
“Introduction”, “The members of the Brotherhood went 
on strike in Detroit on October 21, 1953, in Pittsburgh on 
September 24, 1953 . . .” [Underscoring supplied.] 

About 69 per cent of appellants showed “protest meet¬ 
ing” on their claim forms; about 21 per cent checked 
“strike”, and about 10 per cent checked “strike” and also 
entered the words “protest meeting”. 

253 Findings of Fact 

1. At 4:00 P.M., September 24, 1953, a strike was com¬ 
menced on the premises of the Railway Express Agency, 
Incorporated, at Pittsburgh, Pennsylvania, in violation of 
the established rules and practices of the Brotherhood of 
Railway and Steamship Clerks, of which appellants were 
members. 

2. The unemployment of appellants during the period 
from September 24, 1953, through October 18, 1953, was 
due to a stoppage of work because of the strike com¬ 
menced on September 24, 1953. 

3. At 12:01 A.M., October 19, 1953, a strike was com¬ 
menced on the Agency’s premises at Pittsburgh, which 
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strike was duly authorized in conformance with the con¬ 
stitution of the Brotherhood. 

4. The strike which was commenced on October 19, 
1953, was not commenced in violation of the provisions of 
the Railway Labor Act or in violation of the established 
rules and practices of the Brotherhood of which appel¬ 
lants were members. 

5. The unemployment of appellants during the period 
from October 19, 1953, through December 17, 1953, was 
due to a stoppage of work because of the strike com¬ 
menced on October 19, 1953. 

Discicssion 

Manifestly, it was intended that unemployment benefits 
under the Act would be provided those employees who 
were unemployed because of a duly authorized strike, 
commenced not in violation of the provisions of the Rail¬ 
way Labor Act and the established rules and practices of 
a bona fide labor organization of which they were mem¬ 
bers, and, conversely, would be denied to employees whose 
unemployment was due to a so-called “wildcat” or unau¬ 
thorized strike. Thus, application of the disqualification 
provided in section 4(a-2)(iii) to the claims of employees 
in the latter group results in the withholding of financial 
assistance during a strike illegally commenced and serves, 
in some measure, to discourage such strikes in the rail¬ 
road industry. 

The Brotherhood is, of course, “a bona fide labor organ¬ 
ization” and appellants are members of the Brotherhood. 

In deciding whether the stoppage of work which oc¬ 
curred on September 24, 1953, was due to a “strike”, how¬ 
ever commenced, consideration should, of course, be given 
the denomination of such work stoppage bv appellants 
and the Brotherhood, but this is not the sole factor or 
the conclusive one. Consideration must also be given to 
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the interpretation of the event by others in a position to 
observe, and to all aspects of the work stoppage, includ- 
ing the cause and the results. 

254 Appellants contend that the work stoppage of 
September 24, 1953, was a continuous “protest 
meeting”. A significant percentage of appellants showed 
“Strike” on their claim forms as a reason for their un¬ 
employment, despite their instructions to show “Protest 
Meeting”, but this may have been due to a misunder¬ 
standing on the part of their unemployment claims agents. 
However, newspaper reports, statements from Agency of¬ 
ficials involved, the report of the President’s emergency 
board, and even, at times, the Brotherhood’s own press, 
referred to it as a “strike”. 

The cause of the stoppage, admittedly, was the refusal 
of the Agency to comply with the Brotherhood’s demands 
respecting negotiations for a wage increase. The effects 
of the stoppage were that the Agency’s Pittsburgh estab¬ 
lishment was closed down, economic pressure was brought 
to bear on the Agency for a settlement favorable to the 
Brotherhood, and the dispute was forced into higher coun¬ 
cils for decision. A concomitant effect was the unem¬ 
ployment of appellants with consequent loss of w-ages to 
them. All of these are characteristics of a strike. More¬ 
over, appellants’ actions in concertedly ceasing work at 
4:00 P.M., September 24, 1953, in voting to remain in 
“continuous meeting” so as to obtain “recognition of their 
demands for a just wage increase” and in picketing the 
► Agency’s premises until prevented by injunctive meas¬ 

ures, were the actions of persons effectuating a strike, 
regardless of what terminology they applied to such ac¬ 
tions. Nor does it seem probable that the vice grand 
president would have “directed” they “be returned to 
work immediately” if they were simply exercising their 
local’s prerogative of holding a “special meeting”. 
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Appellants argue that, since the grand president took 
no punitive action against appellants individually or 
against the local lodge and since no strike benefits were 
paid appellants during the period September 24 through 
October 18, 1953, the grand president must not have 
considered the situation during that period to be a 
“strike”. The referee does not intend to “interpret” the 
Brotherhood’s constitution or laws, but he observes that 
the section relied upon by appellants to establish the first 
point of this argument (Section 8 of Article 2 of the 
Brotherhood’s Protective Laws) requires the lodge “in 
whose jurisdiction an unauthorized strike occurs” to “ex¬ 
pel all members who engage in such unauthorized strike” 
but if, within ten days, the lodge does not expel such 
members, its charter l ‘may be revoked by the Grand Pres¬ 
ident” [underscoring supplied]. The leaders in the first 
work stoppage were local lodge officials and could not 
reasonably have been expected to expel themselves and 
the lodge membership participating in the stoppage, since 
such action would hardly have furthered their cause. Nor 
is it at all clear that it is compulsive on the grand presi¬ 
dent to rule on a work stoppage and revoke the charter 
of the lodge concerned if it does not expel members par¬ 
ticipating in an unauthorized strike. No evidence has 
been adduced to show that the grand president, 
255 while unquestionably aware of the work stoppage, 
ever formally considered and ruled on the question 
whether it was an unauthorized strike; he did state, how¬ 
ever, in his letter of November 9, 1953, to the Board, that 
appellants availed themselves of “the only remaining 
means of obtaining recognition of their demands for a 
just wage increase” by ceasing work on September 24, 
1953. The expression “only remaining means” here clear¬ 
ly connotes a strike. And, of course, no strike benefits 
could have been paid unless appellants were on an offi¬ 
cially sanctioned strike. In any event, the Act requires 
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the Board to find whether there was, in fact, a strike and, 
if so, whether such strike was commenced “in violation of 
the established rules and practices” of the labor organi¬ 
zation of the employees involved. The referee finds that 
there was a strike on September 24, 1953, and that it was 
commenced on that date in violation of the established 
rules and practices of the Brotherhood, inasmuch as the 
provisions of the Brotherhood’s Protective Law's respect¬ 
ing the taking of a strike vote by ballot and the subse¬ 
quent authorization of a strike by the appropriate grand 
lodge officers, including the grand president, were not 
complied with. It is not necessary, therefore, to rule 
whether such strike was commenced in violation of the 
provisions of the Railway Labor Act. 

At the time the regional office determined that the 
strike commencing September 24, 1953, continued through¬ 
out the period here involved, it did not have before it the 
telegram of the Brotherhood’s grand president authoriz¬ 
ing the strike which began October 19, 1953, or other 
evidence which would establish whether, on October 19, 
1953, a change in the status of the prior existing work 
stoppage would have occurred if the strike ballot taken 
by the membership had been against a strike and the 
strike authorization never issued. It had only the grand 
president’s letter of October 20, 1953, which was, in ef¬ 
fect, notice to the “Express Membership” of the Brother¬ 
hood that a strike had been authorized. The evidence 
adduced at the hearing and a study of the Brotherhood’s 
Protective Laws all lead to the conclusion that, if the 
strike ballot had been negative, appellants wrould have 
ceased their unauthorized strike and returned to work on 
October 19. 1953. The action they took, follnw’ed by the 
strike authorization—both in accordance with the estab¬ 
lished procedures of the Brotherhood—resulted in a new 
strike commencing on October 19, 1953: this new’, author¬ 
ized strike then became the proximate cause of the w’ork 
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stoppage of the same date. Thus, it follows that the un¬ 
employment of appellants on days after October 18, 1953, 
was due to a stoppage of work because of a strike com¬ 
menced in conformity with the established rules and prac¬ 
tices of their labor organization. 

In the case relied upon by the regional office to sup¬ 
port its position that appellants’ unemployment on all 
days was due to the work stoppage which began on Sep¬ 
tember 24, 1953, and which was caused by the unauthor¬ 
ized strike commenced on that date, and that such stop¬ 
page continued throughout the period of unemployment, 
there was no question of the commencement of another 
separate strike but only whether the status of a strike 
which was commenced not in violation of the Rail- 
256 way Labor Act changed upon continuavce of that 
strike after the appointment of an emergency board 
by the President. The cases are, therefore, distinctly 
different and demand different conclusions as shown 
herein. 

It might be argued that the work stoppage of October 
19, 1953, and subsequent days, was the same work stop¬ 
page which began September 24, 1953, and continued on 
successive days through October 18, 1953, and, conse¬ 
quently, that appellants’ unemployment on days after Oc¬ 
tober IS, 1953, was “due to a stoppage of work because 
of a strike . . . commenced in violation of the established 
rules and practices” of the Brotherhood. If this argu¬ 
ment were valid it would be immaterial how the author¬ 
ized strike commenced or, indeed, whether it was distin¬ 
guishable as a separate strike from the one which com¬ 
menced September 24, 1953, inasmuch as the disqualifica¬ 
tion would be applicable to all days of the same work 
stoppage. 

While the question posed in appellants’ brief illustrates 
the fallacy of this argument where unemployment benefits 
should properly be paid, it would be useful to study 


another application of the principle. Take a case, say, 
■where the employees of a certain establishment do not 
ordinarily work at all on a Sunday. The Monday follow¬ 
ing a particular Sunday is a holiday, so no work is per¬ 
formed on either day. Nor is there any work Tuesday 
because management decides not to open the plant, for 
budgetary reasons. The next day, Wednesday, the em¬ 
ployees, without notice, commence an unauthorized strike 
because no work was given them Tuesday—or for what¬ 
ever reasons—and continue such strike for some months. 
No work is performed on any day from the particular 
Sunday through the duration of the unauthorized strike. 
Pursuant to the above argument, it could be held that the 
unemployment of such employees was due to a work stop¬ 
page which began on a Sunday—only because the day was 
a Sunday—and continued until the unauthorized strike 
was over and, consequently, was not due to a stoppage of 
work because of a strike commenced in violation of the 
Railway Labor Act or of the rules and practices of the 
employees’ labor organization, and that, despite the pro¬ 
visions of Section 4(a-2)(iii), unemployment benefits could 
be paid the employees during the illegal strike. Obviously, 
the purposes of the disqualification would be defeated by 
this concept. 

The referee holds, however, that the work stoppage of 
October 19, 1953, and subsequent days of the authorized 
strike was a different stoppage of work from the one on 
the days from September 24, 1953, through October 18, 
1953. 

There is next the question whether the authorized strike 
was in violation of the provisions of the Railway Labor 
Act. The Railway Labor Act restricts the right to strike 
—of employees covered thereunder—only for a period 
after an emergency board has been created by the Presi¬ 
dent, in his discretion. This restriction is found in section 
10 of that act, which section relates to the establishment 
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of such boards and to subsequent procedure. Inas- 
257 much as the authorized strike was commenced prior 
to the appointment of the emergency board, section 
10 of the Railway Labor Act obviously has no application 
here. It has been consistently held that the only other 
restrictions in the Railway Labor Act against changing 
the “status quo” are directed against the carriers (in 
this case, the Agency) and the referee so holds here. The 
referee believes, too, that appellants acted in accordance 
with the requirements of Section 2, First, since they did 
"exert every reasonable effort” to settle the "wage dispute, 
but were precluded by the Agency’s continued refusal to 
confer or negotiate over such dispute. The authorized 
strike here was commenced in similar manner to the 
Brotherhood’s strikes in Milwaukee and Detroit, and it 
was held that those strikes were not commenced in viola¬ 
tion of the Railway Labor Act and benefits were paid 
employees involved. 

Even if a violation of the wage agreement of March 2, 
1951, as contended by the Agency, were found, it would 
not affect this case because, as has been held before, the 
disqualification in question is applicable only where a vio¬ 
lation of the Railway Labor Act or the established rules 
and practices of the labor organization occurred. 

A finding by the referee, an employee of the Board, as 
to whether the Agency’s memorandum, submitted at the 
invitation of the Board, influenced the regional office in 
making its adverse determination is neither appropriate 
nor necessary. It must be pointed out, however, that the 
Board frequently calls upon employers covered by the 
Act to furnish information it deems necessary to the ad¬ 
ministration of the Act and, quite naturally, gives con¬ 
sideration to relevant information so procured, in ad¬ 
judicating claims. The referee invited an Agency official 
to testify at the hearing and, w’hen this official did so, 
counsel for appellants was allowed to question him. There 
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was no objection to this procedure and it was helpful in 
rounding out the record. The Agency, of course, was not 
considered to be an ‘‘interested party” in the proceedings. 

As stated at the hearing, some appellants have no valid 
claims before the Board. The regional office can pay only 
such claims as it determines compensable in accordance 
with this decision. 

258 Decision 

The initial determination of the Cleveland regional office 
that none of the days from September 24, 1953, through 
December 17, 1953, can be considered as a day of unem¬ 
ployment with respect to appellants, on the ground that 
appellants’ unemployment on such days was due to a 
stoppage of work because of a strike commenced in vio¬ 
lation of the established rules and practices of the Broth¬ 
erhood of Railway and Steamship Clerks, of which appel¬ 
lants were members, is, 

(a) with respect to days from September 24, 1953, 
through October IS, 1953, affirmed; 

(b) with respect to days from October 19, 1953, through 
December 17, 1953, reversed. 

Additionally, it is held that the strike which was com¬ 
menced on October 19, 1953, was not commenced in viola¬ 
tion of the provisions of the Railway Labor Act. 

The cases are remanded to the Cleveland regional office 
for payment of benefits in conformity with this decision. 

/s/ A. Russell Brainerd 
A. Russell Brainerd 
Referee 


February 28, 1955 
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Determination to Review Decision of Referee in Appeals 
of Tlerbert J. Kleber, S.S.A. No. 181-16-0096, and 
Others in Like Circumstances, Claimants for 
Benefits Under the Railroad Unem¬ 
ployment Insurance Act 

Upon consideration of the record before the referee 
in the appeals of Herbert J. Kleber, S.S.A. No. 1S1-16- 
0096, and others in like circumstances (claimants for bene¬ 
fits under the Railroad Unemployment Insurance Act) 
and of the decision of the referee dated February 28, 
1955, the Board hereby determines that it will review the 
referee’s decision in these appeals under Section 320.35 
of its Regulations. 
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The secretary is hereby ordered to send a copy of the 
jeferee’s decision to counsel for the appellants with the 
advice that the Board has decided to review the referee’s 
decision and accordingly, the issues involved will be de¬ 
termined in a decision of the Board and are not to be 
considered as having been disposed of by the decision of 
the referee; that counsel will be notified whether the 
Board considers it desirable to obtain additional informa¬ 
tion under Section 320.35 of its Regulations; and that if 
the Board does not consider it desirable to obtain addi¬ 
tional information, the case will be decided upon the 
record before the referee unless counsel wishes to intro¬ 
duce further evidence or argument in behalf of the appel¬ 
lants. 

261 March 10, 1955 

REGISTERED MAIL 
Return Receipt Requested 

Lester P. Schoene, Esquire 
1625 K Street, Northwest 
Washington 6, D. C. 

Dear Sir: 

I enclose a copy of the decision of referee A. Russell 
Brainerd in the Appeals of Herbert J. Kleber, Social Se¬ 
curity Account No. 181-16-0096, and others in like circum¬ 
stances, claimants for benefits under the Railroad Unem¬ 
ployment Insurance Act. 

The Railroad Retirement Board has decided to review 
the referee’s decision in this matter under its Regulations 
(20 CFR 320.35): accordingly, the issues involved will be 
determined in a decision of the Board and are not to be 
considered as having been disposed of by the decision of 
the referee. 
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You will be advised in the near future whether the 
Board considers it desirable to obtain any additional in¬ 
formation under the provisions of the above-cited Regula¬ 
tions. If the Board does not consider it desirable to ob¬ 
tain additional information, the case will be decided upon 
the record before the referee unless you wish to introduce 
further evidence or argument in behalf of the appellants. 

Very truly yours, 

/s/ MBL 

Mary B. Linldns 
Secretary of the Board 

Enclosure 

cc: Board Members 

Chief Executive Officer 
General Counsel 

Director of Unemployment and Sickness Insurance 
Cleveland Regional Director 
Referee A. Russell Brainerd 
MBL :bg 

2 RAILROAD RETIREMENT BOARD 

Appeal of Herbert J. Kleber 
S.S.A. No. 181-16-0096 
And others in like circumstances 


Railroad Unemployment Insurance Act 
Claims Appeal Docket No. 30 

At a meeting of the Railroad Retirement Board, held 
on September 19, 1955, the Board adopted the following 
statement, findings of fact, discussion, and decision in the 
claims of Herbert J. Kleber and others in like circum¬ 
stances, hereinafter called appellants. Each member of 
the Board signing this decision reported that he had 
examined the record in the claims of appellants and had 
considered the evidence and arguments contained therein. 
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Statement 

This is a review, on motion of the Board, of the ref¬ 
eree’s decision which sustained the initial determination, 
by the Cleveland regional office of the Board, denying 
appellants’ claims for unemployment insurance benefits 
under the Railroad Unemployment Insurance Act, here¬ 
inafter called the Act, for days in the period from Sep¬ 
tember 24, 1953 through October 18, 1953, and reversed 
the initial determination of that office denying appellants’ 
claims for unemployment insurance benefits in the period 
from October 19, 1953 through December 17, 1953. 11 

The Act provides for the payment of benefits to other¬ 
wise qualified individuals with respect to compensable 
“days of unemployment.” As one of the “DISQUALI¬ 
FYING CONDITIONS”, it is provided in Section 4(a-2) 
that 


There shall not be considered as a day of unem¬ 
ployment, with respect to any employee— 

• • • • 

3 (iii) subject to the provisions of subsection (b) 

of this section, 2 any day with respect to which the 
Board finds that his unemployment was due to a 


2 The Board’s Regulations [20 CFR 320.35] provide that “The 
Board may, on its own motion, review the decision of the ref¬ 
eree * * 

2 It is provided in subsection (b) of Section 4 that 

The disqualification provided in section 4(a-2) (iii) of this 
Act shall not apply if the Board finds that— 

(i) The employee is not participating in or financing or 
directly interested in the strike which causes the stoppage 
of work * * * and 

(ii) he does not belong to a grade or class of workers of 
which, immediately before the commencement of the stop¬ 
page, there were members employed in the establishment, 
premises, or enterprise at which the stoppage occurs, any of 
whom are participating in or financing or directly interested 
in the dispute * * * 

This subsection is not applicable here. 
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stoppage of work because of a strike in the establish¬ 
ment, premises, or enterprise at which he was last 
employed, and the Board finds that such strike was 
commenced in violation of the provisions of the Rail¬ 
way Labor Act or in violation of the established rules 
and practices of a bona fide labor organization of 
which he was a member * * * 

Appellants are employees at Pntsburgh, Pennsylvania 
of the Railway Express Agency, Incorporated, hereinafter 
called the Carrier, and are members of the Brotherhood 
of Railway and Steamship Clerks, Freight Handlers, Ex¬ 
press and Station Employes, hereinafter called the Broth¬ 
erhood, which is a bona fide labor organization represent¬ 
ing employees of appellants’ classification under a sched¬ 
ule agreement wdth the Carrier. The question at issue is 
whether the above-stated disqualification in Section 4(a-2) 
(iii) of the Act applies to the days for which appellants 
claim unemployment insurance benefits. 

Under date of July 29, 1953, Mr. Robert Morgan, Vice 
Grand-President of the Brotherhood, Cincinnati, Ohio, ad¬ 
dressed a letter to Mr. Robert C. Hendon, Vice President 
of the Carrier, New York, New- York, requesting that the 
letter be accepted as “formal notice served in accordance 
with the provisions of the Railway Labor Aot * * * of 
our desire to upwardly adjust the existing rates of pay 
for all individual positions at the Pittsburgh, Pennsyl¬ 
vania operations • • • effective August 29, 1953,” and 
“that conference on this notice be held at the earliest 
practicable date and in any event prior to August 29, 
1953.” 

4 The vice president of the Carrier replied to the 

vice grand-president of the Brotherhood under date 
of August 3, 1953, and said it would not be appropriate 
to hold a conference on the notice as Article 3 of an 
“Agreement of March 2, 1951” between the Agency and 
its employees represented by the Brotherhood “clearly 
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precludes such action prior to October 1, 1953"; 3 and that 
the Brotherhood's reference to “all individual positions” 
does not bring its request within the Note to Article 3 of 
[the] Agreement”; and that the Note was intended “to 
cover adjustment in rates of individual positions in those 
infrequent instances where the Rules have been improp¬ 
erly interpreted in rating such positions”. 

The vice grand president of the Brotherhood, in a let¬ 
ter to the vice president of the Carrier dated August 5, 
1953, insisted that the Carrier “respect [the Brother¬ 
hood’s] request of July 29, 1953 and confer with [it] as 
required by the Railway Labor Act.” The vice president 
of the Carrier replied, under date of August 11, 1953, that 
“it would not be appropriate to hold conference on your 
notice” as the request was “contrary to the intent of the 
moratorium set forth in Article 3 of the March 2, 1951, 
Agreement.” 

On August 20, 1953, the Brotherhood filed with the 
National Mediation Board an application for mediation 
covering the dispute between the Brotherhood and the 
Carrier [Case No. A-4295]. In response to a request of 
August 25, 1953 by the secretary of the National Media¬ 
tion Board for any statement the Carrier might care to 
make in its behalf, the vice president of the Carrier, in 
a letter to the National Mediation Board dated August 26, 
1953, reiterated its position that the Brotherhood’s re¬ 
quest for a “general increase in wages” for all employees 
at Pittsburgh was contrary to the provisions of the 
March 2, 1951 Agreement; and maintained that a notice 
for proposed changes in rates of pay might not be served 


3 Article 3 of the Agreement of March 2, 1951 between the 
Carrier and the Brotherhood provides in pertinent part that 

After the date of this Agreement no proposals for changes 
in rates of pay will be initiated by either party hereto prior 
to October 1, 1953. * * * 

Note: This Article III is not intended to prevent adjust¬ 
ments in the rates of individual positions. 
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prior to October 1, 1953. 

5 The secretary of the National Mediation Board 

said in a letter addressed to the vice president of 
the Carrier and to Mr. George M. Harrison, Grand Presi¬ 
dent of the Brotherhood, under date of August 28, 1953, 
that the National Mediation Board has no jurisdiction 
over the question of whether the Brotherhood’s request 
was barred by the moratorium clause in the agreement 
of March 2, 1951, but that the case had been docketed and 
a mediator would be assigned to handle the dispute. Upon 
being notified that a mediator would be at the Plymouth 
Hotel, New York City, on September Sth, to mediate the 
dispute, the vice president of the Carrier replied, under 
date of September 2, 1953, that “there is no dispute to be 
mediated at this time,” but that he would “be available at 
[his] office September 8 to discuss the question of juris¬ 
diction.” 

On September 14, 1953, work was suspended and there 
was a meeting of the Brotherhood’s Local Lodge No. 2158 
at Pittsburgh, hereinafter called the Lodge. Work was 
resumed on September 15, 1953, with the exception of 20 
or 25 employees constituting the Lodge’s “enlarged” pro¬ 
tective committee which, appellants said, was in “contin¬ 
uous meeting” beginning September 14, 1953. 

The enlarged protective committee, upon failure to se¬ 
cure an adjustment of the wage dispute, reported the 
failure to the membership of the Lodge at a special meet¬ 
ing on September 24, 1953; and all employees at Pitts¬ 
burgh covered by the Brotherhood’s agreement with the 
Carrier, except a few in the superintendent’s office, ceased 
work at 4 P.M., September 24, 1953. 

The vice grand president of the Brotherhood notified 
the general chairman of the Brotherhood having jurisdic¬ 
tion of the meeting, in a telegram dated September 25, 
1953, he was “DIRECTING THAT ALL EMPLOYEES 
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BE RETURNED TO WORK IMMEDIATELY PEND¬ 
ING MEDIATION AND HANDLING OF OUR PITTS¬ 
BURGH WAGE ADJUSTMENT DEMAND • # # ON 
ITS MERITS.” 

Appellants attempted to picket the Carrier’s premises 
on September 26, 1953, but were restrained by a tempo¬ 
rary injunction issued by the Court of Common Pleas of 
Allegheny County, Pennsylvania. 

The mediation of case No. A-4295 was recessed on Sep¬ 
tember 29, 1953, without agreement having been reached, 
and on October 8, 1953, the National Mediation Board 
closed its file in the case. 

On September 30, 1953, the president of the Lodge is¬ 
sued a notice to “All Members” of the Lodge reading in 
part as follows: 

You are hereby instructed to refrain from picket¬ 
ing any of the Agency’s Offices or Terminals in ac¬ 
cordance with Judge John Drew’s order of Septem¬ 
ber 26, 1953. * • * 

We are allowed to have peaceful observers at all 
points so we urge you to see Brothers Cianca, Ja- 
cesko and Davis for assignment to duty. 

We have made arrangements with the Railroad 
Retirement Board to have you file for unemployment 
compensation • • • 

6 * * * 

The filing of your claim starts the process to de¬ 
termine if claims for benefits under our circum¬ 
stances are payable. 

• • • • 

On October 2, 1953, the president and the chairman of 
the protective committee of the Lodge, in a wire to the 
Carrier, requested “A CONFERENCE REGARDING 
THE ADJUSTING OF LOCAL CONDITIONS”, to which 
the Carrier replied that its general manager would “BE 
GLAD TO MEET WITH USUAL GRIEVANCE COM¬ 
MITTEE • * • UPON RESUMPTION OF WORK BY 
YOUR MEMBERSHIP.” 
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The vice grand president of the Brotherhood, in a let¬ 
ter to the vice president of the Carrier, dated October 5, 
1953, said in part the following: 

We are agreeable to changing the date of our de¬ 
sire for an upward adjustment in the rates of pay 
of all individual positions at the Pittsburgh, Pennsyl¬ 
vania operations * * * to become effective from Au¬ 
gust 29, 1953 to October 1, 1953. 

I renew our request that you meet us in conference 
promptly for the purpose of discussing the issue on 
its merits and that you advise me of your willingness 
to do so on or before October 6,1953. 

The vice president of the Carrier wired his reply, on 
October 6, 1953, which reads in part as follows: 

WILL ACCEPT YOUR LETTER OCTOBER 5 
AS NOTICE OF YOUR DESIRE FOR AN UP¬ 
WARD ADJUSTMENT IN THE RATES OF PAY 
FOR ALL EMPLOYES IN THE PITTSBURGH, 
PA. OPERATION • • • EFFECTIVE NOVEMBER 
4, 1953, PURSUANT TO SECTION 6 OF THE 
RAILWAY LABOR ACT 4 AND MULL SET DATE 


4 Section 6 of the Railway Labor Act provides that 

Carriers and representatives of the employees shall give 
at least thirty days’ written notice of an intended change 
in agreements affecting rates of pay, rules, or working con¬ 
ditions, and the time and place for the beginning of confer¬ 
ence between the representatives of the parties interested in 
such intended changes shall be agreed upon within ten days 
after the receipt of said notice, and said time shall be within 
the thirty days provided in the notice. In every case where 
such notice of intended change has been given, or conferences 
are being held with reference thereto, or the services of the 
Mediation Board have been requested by either party, or 
said Board has proffered its services, rates of pay, rules, or 
working conditions shall not be altered by the carrier until 
the controversy has been finally acted upon as required by 
section 5 of this Act, by the Mediation Board, unless a period 
of ten days has elapsed after termination of conferences 
without request for or proffer of the services of the Media¬ 
tion Board. 
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OF CONFERENCE UPON RETURN TO WORK 
7 OF EMPLOYES SO THAT ALL ACTIVITIES 
CAN BE FULLY RESTORED IN THE PITTS¬ 
BURGH OPERATION 

The vice president of the Carrier, in letters to a mem¬ 
ber of the Board dated October 6 and October 7, 1955, 
stated that the Carrier wished to “protest” any action 
that the Board might take in paying claims for unem¬ 
ployment insurance benefits filed by appellants, and con¬ 
tended that any such action would be in violation of Sec¬ 
tion 4(a-2) (iii) of the Act. 

On October 16, 1953, officials of the Lodge obtained 
from the Brotherhood’s Grand Lodge in Cincinnati bal¬ 
lots for a strike vote. The vote, which was completed on 
October IS, resulted in more than two-thirds of the af¬ 
fected membership voting to strike. 3 


5 Article 2 of the Brotherhood’s “Protective Laws” provides in 
part as follows: 

Section 1. * * * If two-thirds of * * * membership vote in 
favor of * * * withdrawal, the Board of Adjustment, with the 
sanction of the Grand President and the Grand Lodge Officer in 
charge, may order a strike of all members under the jurisdiction 

of the Board of Adjustment. 

# * * * 

Section 5. The Grand President shall be the recognized leader, 
and acting in conjunction with the Finance Committee of the 
Grand Lodge, shall appropriate from the funds of the Brotherhood 
* # * such monies as may be necessary for the successful prose¬ 
cution of the strike. 

♦ * * * 

Section 8. Any member or members inciting a strike or par¬ 
ticipating therein, except as provided for in these laws, shall be 
expelled. The lodge in whose jurisdiction an unauthorized strike 
occurs, shall, within ten (10) days, expel all members who engage 
in such unauthorized strike. * * *If within ten (10) days the 
lodge does not expel the member engaged in such unlawful strike, 

its charter may be revoked by the Grand President * * * 

# # # ♦ 

Section 12. No benefits [under a “Protective Fund Account” 
of the Brotherhood] shall be paid under these laws to members 
until they have been on strike or locked out for a period of two 
(2) full weeks, but they shall receive such benefit beginning 
with the third week. 
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The vice grand president of the Brotherhood informed 
the Grand President on October 19, 1953 of a notice of 
the strike vote he received from the general chairman 
and said that request for “authorization of a legal strike 
of Railway Express Agency Employes affected at the 
Pittsburgh, Pennsylvania Operations • • • has my sanc¬ 
tion and approval. Will thank you to authorize the strike 
making it effective at 12:01 AM., October 19, 1953.” 
8 The grand president of the Brotherhood, in a wire 
transmitted to general chairmen on October 19, 
1953, stated the following: 

• • • Affected membership employed by Railway 
Express Agency, Inc., Pittsburgh, Pa., having voted 
in favor of a strike in the proportion required by the 
Brotherhood Protective Laws for purpose of securing 
settlement of pending -wage adjustment dispute and 
your Board of Adjustment haveing [sic"] requested 
authority to make the strike effective 12:01 a.m., Oc¬ 
tober 19, 1953, which request has been sanctioned by 
Vice President Morgan, you may consider this mes¬ 
sage as authorizing strike of involved members at 
time and date specified. 

In a notice addressed to “All Express General Chair¬ 
men, Chairmen Protective Committees of all Lodges in 
the U. S. Having Express Membership”, dated October 
20, 1953, the grand president of the Brotherhood stated 
in part: 

You are officially advised that a legally authorized 
strike has been called, pursuant to the Protective 
Laws of the Brotherhood, of our membership em¬ 
ployed by the Railway Express Agency, Inc., at its 
Pittsburgh Pa. • • • operations, effective 12:01 a.m., 
October 19,1953 • # • 

Under date of October 23, 1953, the Board invited the 
vice president of the Carrier to submit such evidence and 
argument as he desired bearing on the question of 
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whether the strike was commenced in violation of the pro¬ 
visions of the Railway Labor Act or in violation of the 
established rules and practices of a bona fide labor or¬ 
ganization. 

The carrier, in a memorandum submitted under date 
of November 2, 1953 in support of its protest against the 
payment of unemployment insurance benefits to appel¬ 
lants, contended that appellants in their “strike” against 
the Carrier, beginning September 24, 1953, had violated 
the Brotherhood’s agreement with the Carrier and had 
violated the Railway Labor Act; and that the strike was 
also commenced in violation of the rules and practices of 
the Brotherhood. 

The grand president of the Brotherhood said in a letter 
to the Board, dated November 9, 1953, in part as follows: 

Due to the arbitrary action of the Carrier in refus¬ 
ing even to confer on the wage dispute here involved, 
and due to the continuance of this arbitrary stand 
before Mediator • • • our membership at Pittsburgh, 
employees of the Carrier, availing themselves of the 
only remaining means of obtaining recognition of 
their demands for a just wage increase, ceased work 
at 4:00 P.M. on September 24, 1953. 

9 After describing some later developments in the 

situation and presenting answers to some conten¬ 
tions of the Carrier, the grand president also stated: 

It is our vigorous contention that neither the Rail¬ 
way Labor Act nor the established rules and prac¬ 
tices of this organization have been violated with re¬ 
spect to the strike of our membership, employees of 
the Carrier, at Pittsburgh, Pennsylvania. 

The Board’s Cleveland regional office determined, in 
November 1953, that appellants v T ere not entitled to un¬ 
employment benefits, holding that their unemployment was 
due to a stoppage of work because of a strike that they 
commenced on September 24, 1953 in violation of the es- 
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tablished rules and practices of the Brotherhood of which 
they were members. 

On December 16, 1953, by Executive Order 10509, the 
President of the United States created an emergency 
board to investigate the wage adjustment dispute between 
the Brotherhood and the Carrier; and on December 17, 

1953, the grand president of the Brotherhood issued offi¬ 
cial notice to the effect that the strike was terminated as 
of midnight December 17, 1953. Appellants returned to 
work on December 18, 1953. 

Appellants (who are approximately 275 in number) 
filed appeals from the determination of the Cleveland 
regional office; and, pursuant to the Board’s regulations 
[20 CFR 320.18], a referee was appointed to hear and 
decide their appeals. 

No strike benefits were paid by the Brotherhood from 
September 24, 1953 to October 18, 1953, inclusive; but, 
pursuant to Section 12, Article 2, of the Brotherhood’s 
Protective Laws, beginning November 2, 1953, two full 
weeks after a strike was authorized on October 19, 1953, 
strike benefits were paid by the Brotherhood to those ap¬ 
pellants found eligible therefor. 

The emergency board, in its report to the President 
(No. 105) dated February 17, 1954, said that “The mem¬ 
bers of the Brotherhood went on strike # # * in Pitts¬ 
burgh on September 24, 1953 # # *. They remained on 
strike until the Executive Order, creating this Board, was 
issued on December 16, 1953.” The referee, in his de¬ 
cision, noted that local newspapers and the Railway Clerk 
(the Brotherhood’s official journal) referred to the w'ork 
stoppage on September 24 as a “strike.” 

The referee held a hearing at Pittsburgh, on June 22, 

1954, at which the chairman of the protective committee, 
the president, and the financial secretary, of Lodge 2158 
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each said that the members of the lodge considered 
10 themselves to be in “continuous meeting” from Sep¬ 
tember 24, 1953 to October 19, 1953, and not on 
strike. The staff representative of the grand president 
of the Brotherhood said at the hearing that it was the 
sole responsibility of the grand president to determine 
whether a strike within the meaning of the terms and 
provisions of the Brotherhood’s constitution had occurred; 
and that the grand president had not made any determi¬ 
nation that there was an unauthorized strike by the mem¬ 
bers of the Lodge in September or October 1953. 

The attorney for appellants also contended that appel¬ 
lants’ absence from work from September 24,1953 through 
October 18, 1953 was not because of a strike, but was 
due to a “continuous meeting” of the Lodge; that the 
fact that the grand president of the Brotherhood did not 
take any action to expel any member or officer of the 
Lodge, nor take any action toward lifting the charter of 
the Lodge, bears out the contention that the situation 
from September 24, 1953 through October 18, 1953 did 
not constitute a strike; that even if it were conceded that 
appellants’ unemployment in that period was due to a 
stoppage of work commenced in violation of the estab¬ 
lished rules and practices of the Brotherhood, the calling 
of the strike on October 19, 1953 by the grand president 
of the Brotherhood constituted an entirely new situation 
with respect to the cause of unemployment from October 
19, 1953 through December 17, 1953, and unemployment in 
this period was due to a legal strike called in strict com¬ 
pliance with the established rules and practices of the 
Brotherhood and not in violation of the Railway Labor 
Act; that if appellants had voted against the strike, there 
would have been no alternative for them but to return to 
work on October 19, 1953, that neither the work stoppage 
for the period September 24, 1953 through October 18, 
1953 nor the authorized strike beginning October 19, 1953 


constituted a violation of Section 6 of the Railway Labor 
Act; and -that Section 2, First, of the Railway Labor Act 
was not violated in view of the Brotherhood’s efforts to 
solve the dispute through mediation “with no cooperation 
from the Carrier” and the Brotherhood’s prompt action in 
calling off the strike upon the naming of an emergency 
board to hear the dispute. 0 

11 The referee, in his decision dated February 28, 
1955, found that appellants’ unemployment during 
the period from September 24, 1953 through October 18, 
1953 was due to a stoppage of work because of a strike 
commenced at 4:00 p.m., on September 24, 1953 in viola¬ 
tion of the established rules and practices of the Brother¬ 
hood of which they were members; that commencing at 
12:01 a.m., October 19, 1953, a strike was duly authorized 
in conformance with the constitution of the Brotherhood, 
and was not in violation of the provisions of the Railway 
Labor Act or in violation of the established rules and 
practices of the Brotherhood. The referee affirmed the 
initial determination of the Cleveland regional office with 
respect to the days from September 24, 1953 through 
October 18, 1953 and reversed the initial determination 
with respect to the days from October 19, 1953 through 
December 17, 1953. 

On March 10, 1955, the secretary of the Board fur¬ 
nished appellants’ attorney with a copy of the referee’s 
decision and informed him that the Board had decided to 
review the referee’s decision [Board Order 55-65] in ac- 

6 Section 2, First, of the Railway Labor Act provides as follows: 

It shall be the duty of all carriers, their officers, agents, 
and employees to exert every reasonable effort to make and 
maintain agreements concerning rates of pay, rules, and 
working conditions, and to settle all disputes, whether arising 
out of the application of such agreements or otherwise, in 
order to avoid any interruption to commerce or to the opera¬ 
tion of any carrier growing out of any dispute between the 
carrier and the employees thereof. 
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cordance with its Reguations [20 CFR 320.35]; and that 
the issues involved would be determined in a decision of 
the Board, and were not to be considered as having been 
disposed of by the decision of the referee. 

Findings of Fact 

Upon the basis of all the evidence of record the Board 
(makes the following findings of fact: 

1. Beginning on September 8, 1953 and continuing 
through September 25, 1953, the dispute between the Car¬ 
rier and the Brotherhood was, at the request of the 
Brotherhood, before a Mediator assigned by the National 
Mediation Board. 

2. Beginning at 4:00 p.m., September 24, 1953, and 
continuing through December 17, 1953 there was a stop¬ 
page of work in the establishment, premises, or enterprise 
of the Carrier at Pittsburgh where appellants were last 
employed. This stoppage of work was caused by a strike 
commenced in violation of the provisions of the Railway 
Labor Act. It was also in violation of the established 
rules and practices of the Brotherhood of which appel¬ 
lants were members. 

3. Appellants were already on strike when the grand 
president of the Brotherhood authorized a strike begin¬ 
ning at 12:01 a.m., October 19, 1953. The authorization 
of the grand president on October 19, 1953 for a strike 
did not commence a strike of appellants on that date or 

any other date. 

12 4. The strike was over “proposals for changes 

in rates of pay” within the meaning of Article 3 of 
the Agreement of March 2, 1951, between the Carrier and 
the Brotherhood. The strike was for an increase in pay 
for all the Carrier’s Pittsburgh employees represented 
by the Brotherhood, and did not involve individual posi¬ 
tions within the meaning of the Note to Article 3 of the 
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Agreement of March 2, 1951, between the Carrier and the 
Brotherhood. 

Discussion 

Beginning September 24, 1953, all of appellants except 
a few employees in the superintendent’s office, ceased 
work to compel the Carrier to comply with appellants’ 
requests relating to a wage increase at Pittsburgh. This 
was referred to by the President’s emergency board as a 
“Strike”, and it was generally publicized as a “strike”. 
Moreover, appellants’ efforts to picket the Carrier’s es¬ 
tablishment until they were enjoined from doing so, and 
the statement of the grand president of the Brotherhood 
that appellants ceased work on September 24, 1953, “avail¬ 
ing themselves of the only remaining means of obtaining 
recognition of their demands”, would indicate that the 
Brotherhood considered it a strike. Regardless of what 
appellants called their action, it was clearly a strike, and 
the Board finds (as did the regional office and the ref¬ 
eree) that it was a strike within the meaning of Section 4 
(a-2) (iii) of the Act. 

It is plain that the strike beginning on September 24, 
1953, was commenced in violation of the provisions of the 
Railway Labor Act. The appellants disregarded com¬ 
pletely the negotiating efforts, at the mediation stage, of 
the national officers of their Brotherhood and apparently 
w’ere unconcerned about any of the requirements of the 
Railway Labor Act relating to the exertion of reasonable 
efforts to avoid interruptions of commerce or the opera¬ 
tion of any carrier, particularly applicable while the me¬ 
diation procedure prescribed by the Act was in progress. 
They commenced this strike to achieve their aims without 
regard for the requirements of the Railway Labor Act. 

It is plain also that the strike beginning on September 
24, 1953, was commenced in violation of the established 
rules and practices of the Brotherhood as it w*as not sane- 
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tioned by the grand president and other appropriate 
grand lodge official as required by Article 2, Section 1, of 
the Brotherhood’s “Protective Laws.” Furthermore, it 
does not appear that a strike ballot was taken in accord¬ 
ance with such “Protective Laws.” Neither the fact that 
appellants were not expelled from the Brotherhood, nor 
the fact that the charter of the Lodge was not revoked, 
(which it appears may be done under the Brotherhood’s 
“Protective Laws” when there is an unauthorized strike) 
shows that the strike beginning September 24, 1953 w’as 
in accordance with established rules and practices of the 
Brotherhood. Obviously, if it had been an authorized 
strike, there would have been no occasion for the 
13 telegram of September 25, 1953 from the vice grand 
president of the Brotherhood “DIRECTING THAT 
ALL EMPLOYEES BE RETURNED TO WORK IM¬ 
MEDIATELY”, no occasion for the strike balloting com¬ 
pleted on October 18, 1953, and no occasion for the au¬ 
thorization by the grand president of the Brotherhood on 
October 19, 1953 for a strike commencing at 12:01 a.m. 
on that date. 

The strike of appellants was continuous from Septem¬ 
ber 24, 1953 through December 17, 1953; and the Board 
finds (contrary to the decision of the referee but in agree¬ 
ment with the determination of the regional office) that 
the authorization of a strike by the grand president of 
the Brotherhood effective at 12:01 a.m., October 19, 1953, 
was not the commencement of appellants’ strike because 
it had already commenced on September 24, 1953. It is 
quite obvious that appellants could not have received the 
notice of October 19, 1953, from the grand president of 
the Brotherhood, at or before the time he authorized the 
strike beginning at 12:01 a.m. on that date, which in itself 
would indicate that the grand president recognized that 
the strike was in existence before he authorized it, and that 
he was simply giving it his stamp of approval at the earli- 
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est possible time after the date the strike vote (in accord¬ 
ance with the rules and practices of the Brotherhood) was 
completed. As appellants did not cease their strike before 
12:01 a.m., October 19, 1953, no strike may be considered 
to have been “commenced” at that time. 

It may be noted, in this connection, that the purpose of 
Section 4(a-2) (iii) of the Railroad Unemployment Insur¬ 
ance Act, to prevent wildcat strikes, would preclude a 
ruling that employees under the Act may grasp the ad¬ 
vantages of a quick, unauthorized strike and yet by there¬ 
after going through the processes required for a strike 
obtain unemployment benefits. 

Since the strike was commenced in violation of the pro¬ 
visions of the Railway Labor Act and in violation of the 
established rules and practices of the Brotherhood, within 
the meaning of Section 4(a-2)(iii) of the Act, and since 
appellants’ unemployment in the period from September 
24, 1953 through December 17, 1953, was due to a stop¬ 
page of work caused by the strike, none of the days in 
that period may be considered as “a day of unemploy¬ 
ment”, under the Act, with respect to any of appellants; 
and no unemployment benefits may be paid to them for 
any of such days. 


14 Decision 

None of appellants is entitled to unemployment benefits 
under the Act with respect to any of the days from Sep¬ 
tember 24, 1953 through December 17, 1953. Accordingly, 
the decision of the referee is affirmed with respect to the 
period prior to October 19, 1953, and is reversed with 
respect to the period commencing at 12:01 a.m., October 
19, 1953. 

/s/ Raymond J. Kelly 
/s/ Thomas M. Healy 


55 A 


Dissenting Opinion of Board Member Harper 

Predilections or fixed opinions as to strikes or strikers, 
as such, are neither a proper premise nor a reasonable 
basis for Board decisions; certainly, they are not, or 
should not be controlling. Instead, the law, Board Regu¬ 
lations, and pertinent facts should be the Board’s guide 
in deciding issues before it for decision. Neither the 
law, Board Regulations, nor the facts of record support 
this decision. 

The dispute which gave rise to the claims for unem¬ 
ployment benefits was with respect to the proper inter¬ 
pretation or application of a collective bargaining agree¬ 
ment between the Express Agency and the employees in¬ 
volved here. That question is not before the Board, or at 
any rate, should not be before the Board. Disputes be¬ 
tween carriers and their employees are no business of the 
Beard. It is the function and duty of this Board to ad¬ 
minister the Railroad Retirement and Railroad Unem¬ 
ployment Insurance Acts—not the Railway Labor Act. 
The Board has not the statutory authority, nor authority 
of any other kind whatsoever, to decide disputes arising 
between a carrier and its employees. The Board here 
not only arrogates to itself the authority to decide a dis¬ 
pute of that character but, worse yet, uses its decision of 
the dispute as its chief basis for denying unemployment 
benefits. Tn its extremity, the Board has gone far afield 
in search of something, anything, to support a decision 
denying the employees’ claims for unemployment benefits. 
To illustrate the lengths to which a majority of the Board 
finds itself willing to go. it has decided and ruled here 
that, it is a violation of the Railway Labor Act for em¬ 
ployees to disagree with Management’s interpretation of 
a mutually made wage agreement. 

15 The wage agreement of March 2, '1951 between 
the Agency and the Brotherhood contains the fol¬ 
lowing : 
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“Note: This Article III is not intended to prevent 
adjustments in the rates of individual posi¬ 
tions.” 

The Brotherhood’s interpretation of this note was that 
its purpose was to permit and not prevent adjustments in 
individual rates of pay. The Agency’s interpretation of 
the note was exactly the contrary. The right of either 
party equals the right of the other party to interpret a 
mutually made agreement. Either party may be wholly 
right, partly right, or wholly wrong in its interpretation. 
The question as to who is right or wrong and to what 
degree is a proper subject for discussion, consideration 
and decision, if possible, in conference. It is significant 
that, for reasons or purposes suitable to itself, the Board 
adopted the Agency’s interpretation of the note and re¬ 
jected that of the employees. 

On June 2, 1953 the Brotherhood sent the Agency a 
formal notice in accord with Section 6 of the Railway 
Labor Act, and in accord with its own interpretation of 
the note quoted and discussed above, requesting the 
Agency to meet and confer with the Brotherhood relative 
to the adjustment of existing rates of pay. Section 
(6) of the Railway Labor Act requires that conferences 
be held with respect to such notices. Under date of June 
12, 1953, the Agency declined to grant the Brotherhood’s 
request for a conference, assigning as cause therefor its 
interpretation of the note to the wage agreement. Con¬ 
ferences were not held because of the Agency’s refusal to 
confer. 

Under date of June 23, 1953, the Brotherhood, on the 
basis of its interpretation, renewed its request for a 
conference with respect to its notice of June 2, 1953. 
Once again the Agency, in its letter of June 26, 1953, de¬ 
clined to confer with the Brotherhood. Conferences were 
not held because of Agency’s refusal to confer. 


j 


57 A 


As a result of the Agency’s two refusals to confer with 
the Brotherhood on the dispute, the Brotherhood on Au¬ 
gust 20, 1953 invoked the services of the National Media¬ 
tion Board pursuant to the provisions of Section 5 of 
the Railway Labor Act. The Agency, in response to the 
Mediation Board’s notice of the pending mediation pro¬ 
ceedings on the dispute which had been docketed and set 
for conference at New York City on September 8, 1953, 
held to the position that there was no dispute to be me¬ 
diated and advised that a Vice President of the Agency 
would be available at his office to discuss the question of 
jurisdiction only. In other words, the Agency made its 
participation in the mediation proceedings conditional and 
limited to the National Mediation Board’s interpreting the 
agreement of March 2, 1951, which that Board had de¬ 
clined to do. In that connection the National Mediation 
Board, under date of August 28, 1953, wrote the Agency 
in part as follows: 

16 “The carrier has taken the position that this re¬ 
quest is barred by the moratorium clause of the 
agreement of March 2, 1951, between the parties. 
Without attempting to pass on that question, over 
which the Board has no jurisdiction, the above re¬ 
ferred to application has been docketed as our Case 
No. A-4279. A mediator will be assigned to handle 
this dispute at an early date, consistent with our 
prior commitments.” 

If the National Mediation Board, as such, is without au¬ 
thority under the Railway Labor Act to decide the dis¬ 
pute as to the interpretation of the note, it appears to be 
something more than passing strange that the Railroad 
Retirement Board can clothe itself with such authority. 
Thus, the Agency, as the record discloses, not only re¬ 
fused twice to confer with the Brotherhood but addition¬ 
ally failed and refused to participate in mediation pro¬ 
ceedings as contemplated within the meaning of the Rail- 
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way Labor Act, and by so doing completely frustrated 
negotiation efforts at the mediation stage. 

It is important to note carefully the dates used above 
in their relation to September 24, 1953, the beginning 
date of the period for which unemployment claims were 
filed. All of the foregoing occurred prior to September 
24, 1953. In the meantime the Brotherhood, with due 
regard for the provisions of the Railway Labor Act and 
in strict conformity therewith, (a) served formal notice 
as required by Section (6), (b) twice requested confer¬ 
ences in conformity with Section (2), and (c) invoked 
the services of the Mediation Board as provided in Sec 
tion (5) of the Railway Labor Act, all to the end that 
a prompt and orderly settlement of its proposal of June 
2, 1953 be achieved. Each and all of these efforts of the 
Brotherhood were frustrated by the Agency’s overt and 
adament refusal to discuss, consider or even confer with 
respect to the issues presented in the notice of June 2, 
1953. Except for the Agency’s arbitrary refusal to con¬ 
fer with employee representatives and its no less arbi¬ 
trary refusal to mediate except upon terms which the 
Mediation Board could not and did not accept, the issue 
posed by the notice might well have been resolved either 
by negotiations in conference or in mediation. 

Thereafter (October 5, 1953) the Brotherhood made 
still another move to achieve prompt and orderly settle¬ 
ment of its proposal of June 2, 1953. It revised the pro¬ 
posal to provide for a later effective date, which at once 
obviated the necessity for an interpretation of the note 
to the wage agreement. This the Brotherhood did be¬ 
cause, and only because, of its desire to remove a road 
block standing in the way of prompt and orderly settle¬ 
ment of its proposal. This provides still another example 
of the efforts exerted by the Brotherhood to bring about 
a settlement of the dispute at hand and the lengths to 
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which it went to achieve that end. 

17 The President of the United States appointed an 
Emergency Board December 16, 1953 to investigate 
and make a report on the dispute growing out of the 
proposal of the Brotherhood which had not been settled 
in conference or in mediation because of Agency’s arro¬ 
gant and adamant refusal to confer or mediate in good 
faith. Immediately upon receipt of notice that an Emer¬ 
gency Board had been appointed, the employees promptly 
returned to work in strict conformity with Section 10 of 
the Railway Labor Act. 

In the very face of the above-related facts, a majority 
of the Board had the inclination and the temerity to write 
into its decision the statement that the employees com¬ 
pletely disregarded negotiation efforts at the mediation 
stage and were unconcerned about any of the require¬ 
ments of the Railway Labor Act relating to the exertion 
of reasonable efforts to avoid interruptions of commerce 
or the operation of any carrier., The record refutes those 
statements. 

Despite the fallacy of the statements referred to in the 
next preceding paragraph, the majority of the Board 
relied upon them to support its decision that the strike 
of the employees was commenced in violation of the pro¬ 
visions of the Railway Labor Act. In that connection the 
majority decision contains the following: 

“It is plain that the strike beginning on September 
24, 1953, was commenced in violation of the provi¬ 
sions of the Railway Labor Act. The appellants dis¬ 
regarded completely the negotiating efforts, at the 
mediation stage, of the national officers of their 
Brotherhood and apparently were unconcerned about 
any of the requirements of the Railway Labor Act 
relating to the exertion of reasonable efforts to avoid 
interruptions of commerce or the operation of any 
carrier, particularly applicable while the mediation 
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procedure prescribed by the Act was in progress. 
They commenced this strike to achieve their aims 
without regard for the requirements of the Railway 
Labor Act.” 

To indulge repetition, predilections or fixed opinions as 
to strikes or strikers, as such, are neither a proper pre¬ 
mise nor a reasonable basis for Board decisions. 

The Grand President of the Brotherhood, "who alone 
has authority to interpret the laws of the Brotherhood 
between its Conventions, has ruled that the strike was 
not commenced in violation of the established rules and 
practices of the Brotherhood. 

For all of the foregoing, I vigorously dissent to the 
majority decision of the Board. 

/s/ Horace W. Harper 

18 Form No. G-20a (1-51) 
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NO. 131-16-0096, AND OTHERS IN LIKE CIR¬ 
CUMSTANCES 

Each member of the Board having reported that he 
had examined the record in the appeal of Herbert J. 
Kleber, S.S.A. No. 1S1-16-0096, and others in like circum¬ 
stances, claimants for unemployment insurance benefits, 
and had considered the evidence and arguments presented 
therein, the majority of the Board renders the decision 
set forth in the opinion of the Board, RAILROAD UN¬ 
EMPLOYMENT INSURANCE ACT CLAIMS APPEAL 
DOCKET NO. 30, affirming the decision of the referee 
with respect to the period prior to October 19, 1953, and 
reversing the decision of the referee with respect to the 
period commencing at 12:01 a.m. October 19, 1953. 
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Mr. Frank C. Squire, Member 

U. S. Railroad Retirement Board 
844 Rush Street 
Chicago 11, Illinois 

Dear Mr. Squire: 

Railway Express Agency, Inc., wishes to protest any 
action that the Railroad Retirement Board may take in 
the future approving for payment claims for unemploy¬ 
ment insurance filed by its employes represented by the 
Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees, at Pittsburgh, 
Pa., beginning with the period September 24, 1953. 

A recital of the facts will demonstrate conclusively 
that any such action taken by the Board would be in vio¬ 
lation of Section 4 (a-2) sub-paragraph (iii) disqualify¬ 
ing employes from the payment of compensation when 
the unemployment is due to a stoppage of work com¬ 
menced in violation of the Railway Labor Act or in viola¬ 
tion of the established rules and practices of the bona 
fide labor organization of which the employe is a member. 
Briefly the facts are as follows: 

There is in effect an Agreement between the Agency 
and the Clerks effective September 1, 1949, which con¬ 
tains among other things the following provision: 

“Pending Decision—Rule 41. Prior to the asser¬ 
tion of a grievance as herein provided, and while 
such grievance is pending, there will neither be a shut 
down by the employer nor a suspension of -work by 
the employes.” 

In addition, on March 2, 1951, a wage agreement was 
entered into between the Agency and the employes 
22 represented by the Clerks providing for an increase 
of 12 1 / 4^‘ per hour in the basic rates of pay and an 
escalator provision providing for adjustments based upon 


fluctuations in the cost of living index, copy of which is 
attached. As consideration for such agreement, Article 
3 provided as follows: 

“After the date of this agreement no proposals for 
changes in rates of pay will be initiated by either 

party hereto prior to October 1,1953. 

• • • • 

“Note: This Article III is not intended to prevent 
adjustments in the rates of individual positions.” 

On July 29, 1953, in violation of the provisions just 
mentioned, the Clerks submitted a demand for an upward 
adjustment of 37*4^ per hour in the rates of pay of all 
employes represented by them at Pittsburgh, Pa. The 
Agency responded on August 3 calling attention to the 
fact that the Agreement of March 2, 1951, precluded the 
Organization from seeking increases in the basic rates of 
pay prior to October 1, 1953, and that their reference to 
“individual positions” did not bring their request within 
the provisions of the Note to Article 3 of the Agreement 
of March 2, 1951, pointing out that the Note was in¬ 
tended to cover adjustments in the rates of individual 
positions in those infrequent instances where the rules 
agreement had been misinterpreted in rating a position. 

The Clerks’ Organization invoked the services of the 
National Mediation Board and after the Carrier furnished 
a statement to the Board outlining its position, mediation 
commenced in New York City on September 8, 1953, and 
continued until September 28, 1953, and Carrier was ad¬ 
vised by the Board that mediation had been recessed 
pending consideration of the issues by the Board itself. 

On September 14, 1953, all employes at the Pittsburgh 
operation ceased work but resumed work on September 
15, except that some 25 employes holding key positions 
were withheld from service and placed upon a committee 
to discuss alleged grievances with Management. On Sep- 
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tember 24 at 4 P.M. all employes at the Pittsburgh, Pa., 
operation suspended work and went on strike, and that 
strike is still in progress. 

23 The Agency has taken the position that the strike 
is in violation of existing valid collective bargain¬ 
ing agreement, or specifically, Article 3 of the Agreement 
of March 2, 1951, which precluded the union from initiat¬ 
ing a proposal for an increase in rates of pay until Oc¬ 
tober 1, 1953, and further, that the strike of the em¬ 
ployes during the pendency of grievances is in violation 
of the Agreement of September 1, 1949, which provides 
that employes will not suspend work while grievances are 
pending. In support of Carrier’s position thereto, it 
sought and obtained a temporary' restraining order from 
the Court of Common Pleas of Allegheny County', Penn¬ 
sylvania, which enjoined the Clerks’ Organization from 
picketing any of the premises of the Agency’ as well as 
interfering in any’ manner with the ingress and egress of 
any’ employes, customers, or with the use of the Agency’s 
vehicles or facilities. The temporary restraining order 
is still in effect and the argument for the permanent in¬ 
junction in that regard has been set for October 12. 

In this connection, it is of interest that on October 6, 
1953, the Agency’ received a communication from Mr. 
Robert Morgan, Vice President of the Clerks’ Organiza¬ 
tion, supplementing his notice of July 29 to the extent that 
the effective date of the increases desired would be Oc¬ 
tober 1 instead of August 29. The Agency responded on 
October 6 by telegram that it would accept such letter 
as notice under Section 6 of the Railway Labor Act of 
their desire to secure an upward adjustment in the rates 
of pay of all employes at Pittsburgh, Pa., in the amount 
of 37 j / 2^ per hour effective November 4, 1953, and would 
set a date for conference on the subject matter as soon as 
all employes resumed work. 


The Railway Labor Act provides that during mediation 
and for 30 days after it has been concluded the status 
quo is to be maintained, but despite the fact that they 
had invoked mediation and had participated in connection 
with same with respect to their invalid demand, they 
nevertheless commenced to strike on our property in vio¬ 
lation of the law and of their Agreements of March 2, 
1951, and September 1, 1949. 

The Agency is endeavoring to handle the dispute in 
accordance with the provisions of the Railway Labor Act 
which outlines the orderly procedure for disposing of 
matters of this kind. The National Mediation Board has 
also endeavored to end the strike. Indeed, Mr. Morgan, 
Vice President of the Clerks’ Organization telegraphed 
the employes on September 25 and urged them to return 
to work. 

24 May I, therefore, request that you make every 
effort possible to persuade the other Members of 
the Board to deny any claims for payment of unemploy¬ 
ment insurance on the ground that they are in direct 
violation of the Railroad Unemployment Act and would 
place a premium upon unlawful tactics by irresponsible 
persons. 

In this case, prior to the demand for an increase in 
wages in behalf of employes at Pittsburgh, we had re¬ 
ceived advice that the Teamsters were organizing our 
drivers at that point. We did receive official notice from 
the Teamsters’ Organization on September 15, 1953, that 
they had a majority of our vehicle employes at Pitts¬ 
burgh and had advised Mr. Geo. Harrison of the Brother¬ 
hood of Railway and Steamship Clerks, Freight Handlers, 
Express and Station Employes, to that effect and were 
ready to substantiate their claims pursuant to an Agree¬ 
ment between the Clerks and Teamsters Organizations 
which was signed on March 22, 1952. Under that Agree¬ 
ment it was provided that where the Teamsters claimed 
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a majority in any city they would advise the Clerks’ Or¬ 
ganization and if the latter substantiated the claim, they 
would advise the Agency that the I.B.T. rules were to be 
applicable to vehicle employes at that city thereafter. We 
know that has been done here and can only conclude that 
the tactics used by the Clerks to insure an increase in 
pay for this one group of employes to the exclusion of 
all others throughout the system is designed merely to 
confuse the issue of representation. 

We are having similar trouble at Detroit, Michigan, 
and Milwaukee, Wisconsin, concerning which we will also 
write you. 

Very truly yours, 

/s/ Robert C. Hendon 
Vice President. 

Designation B 

31 October 23, 1953 

Mr. Robert C. Hendon, Vice President 
Railway Express Agency, Inc. 

230 Park Avenue 
New York 17, New York 

Dear Mr. Hendon: 

At meeting, Wednesday, October 21, 1953, the Board 
referred to me “for acknowledgment the letters of Oc¬ 
tober 6, 7, and 9, 1953, addressed to you (Squire) by Mr. 
Robert C. Hendon, Vice President, Railway Express 
Agency, Incorporated, in which he expressed the opposi¬ 
tion of the Railway Express Agency to the payment of 
benefits under the Railroad Unemployment Insurance Act 
to certain striking employees. In connection with this re¬ 
ferral, the Board authorized you (Squire) to invite Mr. 
Hendon to submit such evidence and argument as he de¬ 
sires bearing on the question whether the strikes were 
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‘commenced in violation of the provisions of the Railway- 
Labor Act or in violation of the established rules and 
practices of a bona fide labor organization 7 77 . 

Very truly yours, 

/s / F. C. Squire 

Designation C 

34 (Copy) 

RAILWAY EXPRESS AGENCY 
Incorporated 
Department of Personnel 
230 Park Avenue 
New York 17, N. Y. 

ROBERT C. HENDON, 

Vice President 

November 2, 1953 

Mr. F. C. Squire 
Railroad Retirement Board 
844 Rush Street 
Chicago 11, Illinois 

Dear Mr. Squire: 

Pursuant to your letter of October 23, in which the 
Board invited me to submit such evidence and argument 
in support of protest with respect to the payment of bene¬ 
fits under the Railroad Unemployment Insurance Act to 
certain striking employes, I submit herewith three copies 
of Memorandum in that connection with respect to pay¬ 
ments of unemployment benefits to striking employes at 
Pittsburgh, Pennsylvania. 

Please express my thanks to the Board for granting 
me the opportunity to submit this Memorandum. 

Yours very truly, 

/s/ Robert C. Hendon 
Vice President 
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Copies made by secretary’s office for: 

Board Members 

Chief Executive Officer 

Director of Employment and Claims 

Designation D 

• • • • 

36 Memorandum in Support of Protest of Railway 
Express Agency, Incorporated, Against the Pay¬ 
ment of Unemployment Insurance Benefits to Mem¬ 
bers of the Striking Brotherhood of Railway Clerks 
at Pittsburgh, Pa. 

Railway Express Agency, Incorporated submitted to 
the Railroad Retirement Board of the United States at 
Chicago, Illinois in the form of a letter dated October 6, 
1953, a protest against the payment of unemployment in¬ 
surance benefits out of the Railroad Unemployment In- 
surance Account to any employees of the Agency repre¬ 
sented by Central Lodge No. 2158 of the Brotherhood of 
Railway Clerks, Pittsburgh, Pa. for days of work lost by 
reason of an alleged unlawful strike against the Agency 
commencing on September 24, 1953 and continuing there¬ 
after. 

This memorandum is submitted in compliance with the 
request of Mr. Frank C. Squire, a member of the Board, 
who was authorized by the Board to invite the Agency to 
submit such evidence and argument as it desires bearing 
on the question whether the strike was “commenced in 
violation of the provisions of the Railway Labor Act or 
in violation of the established rules and practices of a 
bona fide labor organization.” 

Facts 

An Agreement in effect between the Agency and the 
Clerks, effective September 1, 1949, contains among other 
things the following provision: 
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. “Pending Decision—Rule 41. Prior to the asser¬ 
tion of a grievance as herein provided, and while such 
grievance is pending, there will neither be a shut 
down by the employer nor a suspension of work by 
the employes.” 

On March 2, 1951, a wage agreement was entered into 
betwreen the Agency and the employees represented by 
the Clerks providing for an increase of 12y 2 tf per hour 
in the basic rates of pay and an escalator provision pro¬ 
viding for adjustments based upon fluctuations in the cost 
of living index. Article 3 of this Agreement provided as 
follows: 

“After the date of this agreement no proposals 
37 for changes in rates of pay will be initiated by 
either party hereto prior to October 1, 1953.” 

• • • • 

“Note: This Article 3 is not intended to prevent 
adjustments in the rates of individual positions.” 

On July 29, 1953 in violation of Article 3 of the March 
2, 1951 agreement, the Clerks submitted a demand for an 
upward adjustment of 371A# per hour in the rates of pay 
of all individual positions of employees represented by 
them at Pittsburgh, Pa. On August 3, 1953 the Agency 
answered this demand pointing out that the Agreement 
of March 2, 1951, precluded the Organization from seek¬ 
ing increases in the basic rates of pay prior to October 1, 
1953. The Agency further pointed out that the reference 
to “individual positions” in such demand did not bring 
their request "within the provisions of the Note to Article 
3 of the Agreement of March 2, 1951, for the reason that 
the “Note” was intended to cover specific adjustments in 
the rates of individual positions in those infrequent in¬ 
stances where the rules agreement had been misinter¬ 
preted in rating a position. This would apply to 400 em¬ 
ployees in Pittsburgh and each would be treated exactly 
the same, which cannot, of course, be considered an ad- 
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justment in the rates of individual positions but is plainly 
a proposal for ‘“changes in rates of pay”, which cannot 
be entered into under the agreement until October 1, 1953. 

The Clerks invoked the services of the National Media¬ 
tion Board and after the Agency furnished a statement to 
the Board outlining its position, mediation commenced in 
New York City on September 8, 1953, and continued until 
September 29, 1953. On that date, the Agency was ad¬ 
vised by the Board that mediation had been recessed 
pending consideration of the issues by the full Board. 

On September 14, 1953, the Clerks at the Pittsburgh 
operation suspended work. Work was resumed on Sep¬ 
tember 15, 1953, with the exception of some 25 employees 
holding key positions who continued their suspension of 
work for the purpose of serving on a committee to 
38 discuss alleged grievances with the management. 

This committee made oral demands upon the top 
management contrary to Rule 32 of the Agreement of 
September 1, 1949 to meet and discuss grievances. 

Rule 32 of the Agreement provides that grievances 
must be discussed with the immediate superiors of the 
employees. 

On September 24, 1953 at 4 P.M. all classified employees 
at Pittsburgh suspended work and went on strike. The 
strike is still in effect notwithstanding the fact that their 
National Organization telegraphed them on September 25, 
1953 urging them to return to work. 

The Agency takes the position that the strike is in vio¬ 
lation of the existing valid collective bargaining agree¬ 
ment, specifically, Article 3 of the Agreement of March 
2, 1951, which precludes the Clerks from initiating pro¬ 
posals for changes in rates of pay until October 1, 1953, 
and further, the strike of the employees during the pend¬ 
ency of grievances is in violation of the Agreement of 


September 1, 1949, which provides that employees will 
not suspend work while grievances are pending. 

To show that Clerks were pressing grievances while on 
strike in violation of Rule 41 the following telegram 
was transmitted to W. M. Smith, Vice President of the 
Agency, on October 2, 1953 by Harry T. Schultz, Presi¬ 
dent, and R. T. McAuliffe, Local Protective Chairman of 
Local 2158 of Clerks: 

“THE COMMITTEE REPRESENTING LOCAL 
2158 B. OF R. C. FORMALLY REQUEST A CON¬ 
FERENCE REGARDING THE ADJUSTING OF 
LOCAL CONDITIONS. PLEASE ADVISE.” 

W. M. Smith replied as follows: 

“REFERENCE YOUR WIRE THIS DATE AS 
PREVIOUSLY INDICATED GENERAL MAN¬ 
AGER DOWNEY WILL BE GLAD TO MEET WITH 
USUAL GRIEVANCE COMMITTEE TO DISCUSS 
ANY LOCAL GRIEVANCES YOU MAY HAVE 
UPON RESUMPTION OF WORK BY YOUR MEM¬ 
BERSHIP.” 

On October 6, 1953, the Agency received a letter from 
Robert Morgan, Vice President of the Express Di- 
39 vision of the Clerks’ Organization, supplementing 
and amending his notice of July 29, 1953, for an 
upward adjustment in the rates of pay to become effective 
October 1, 1953 instead of August 29, 1953 as previously 
requested. On October 6, 1953, the Agency responded by 
telegram that it v'ould accept such letter as notice under 
Section 6 of the Raihvay Labor Act of their desire to 
secure an upward adjustment in the rates of pay of all 
employees at Pittsburgh, Pa., in the amount of 3714^ per 
hour effective November 4, 1953, and would set a date for 
conference on the subject matter upon resumption of 
work by all employees. To date the men have not re¬ 
turned to work and there has been no conference concern¬ 
ing the Pittsburgh demand. 
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As shown by the attached the strike at Pittsburgh was 
not legally authorized until the taking of a vote on Oc¬ 
tober 18, 1953, and instructions issued thereafter by 
their Grand President making the strike effective as of 
October 19, 1953 at 12:01 A.M. 

Attached hereto are exhibits showing a complete record 
of the correspondence concerning the matter from July 
29, 1953 to October 8, 1953, as well as copies of the effec¬ 
tive Agreements mentioned above, including the modifica¬ 
tion made of the March 2, 1951 Agreement by the parties 
on October 1, 1953. 

POINT I 

The Strike Herein Was Commenced in Violation 
of the Railway Labor Act. 

Rule 100 of the Agreement, September 1, 1949, between 
the parties provides: 

“Date Effective and Changes—Rule 100. This 
Agreement shall be effective as of September 1, 1949, 
and shall continue in effect until it is changed as 
40 provided herein, or under the provisions of the 
amended Railway Labor Act. 

Should either of the parties to this Agreement 
desire to revise or modify these rules, thirty (30) 
days’ written advance notice, containing the proposed 
changes, shall be given and conferences shall be held 
immediately on the expiration of said notice unless 
another date is mutually agreed upon.” 

The following also appears in the Agreement of March 
2,1951: 

“The parties agree that this Article II shall re¬ 
main in effect until October 1, 1953, and thereafter 
subject to change under the provisions of the Rail¬ 
way Labor Act as amended.” 

The practice of the parties has been to incorporate into 
their agreement provisions of the Railway Labor Act as 
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to the manner in which revisions or modifications of the 
Agreement may be made. For the union to strike rather 
than to follow the procedure set forth in the Act it is not 
only a violation of the Agreement provisions outlined 
above but also a violation of the Railway Labor Act. 

As heretofore stated the notice of July 29, 1953 sent 
by the Clerks was premature and, therefore, in violation 
of the provisions of the Agreement. The strike effective 
September 24. 1953 and continuing is in violation of the 
Agreement and the provisions of the Railway Labor Act. 
The supplementary notice dated October 5, 1953 does not 
constitute proper notice within the contemplation of the 
Agreement and the Act since the employees were then on 
strike. The Agency offered to accept such notice as proper 
under Section 6 of the Act provided that the employees 
returned to work. 

Congress has stated that the purposes of the Railway 
Labor Act are: 

“(1) To avoid any interruption to commerce or to 
the operation of any carrier engaged therein; • # • 
(4) to provide for the prompt and orderly settle- 
41 men! of all disputes concerning rates of pay, rules, 
or working conditions; • • • (45 U.S.C. sec. 151a).” 

To effectuate these purposes Congress provided an 
elaborate procedure for negotiation, arbitration, and me¬ 
diation by the National Mediation Board, and investiga¬ 
tions by Emergency Board. Certainly a strike which is 
commenced prior to the time these procedures have an 
opportunity to work does not further these announced 
purposes. More particularly, the strike in the instant 
case interrupted commerce and hardly resulted in a 
“prompt and orderly” settlement of the dispute. 

The language of the Act also reveals clearly the pur¬ 
pose of Congress to provide procedures which, although 
they do not require settlement of the dispute, must be 


complied with by both parties before resorting to self- 
help. Section 2, First, of the Act (45 U.S.C. Sec. 152, 
First) provides that: 

“It shall be the duty of all carriers, their officers, 
agents, and employes to exert every reasonable effort 
to make and maintain agreements concerning rates 
of pay, rules, and working conditions, and to settle 
all disputes, whether arising out of the application 
of such agreements or otherwise, in order to avoid 
any interruption to commerce or to the operation of 
any carrier growing out of any dispute between the 
carrier and the employees thereof.” 

and Section 2, Second, provides: 

“All disputes between a carrier or carriers and its 
or their employes shall be considered, and if possible, 
decided, with all expedition, in conference between 
representatives designated and authorized so to con¬ 
fer, rspectively, by the carrier or carriers and by the 
employes thereof interested in the dispute.” 

and Section 6 (45 U.S.C. Sec. 156) provides: 

“Carriers and representatives of the employees 
shall give at least thirty days’ written notice of an 
intended change in agreements affecting rates of pay, 
rules, or working conditions, and the time and place 
for the beginning of conference between the repre- 
42 sentatives of the parties interested in such intended 
changes shall be agreed upon within ten days after 
the receipt of said notice, and said time shall be 
within the thirty days provided in the notice. In 
every case where such notice of intended change has 
been given, or conferences are being held with refer¬ 
ence thereto, or the services of the Mediation Board 
have been requested by either party, or said Board 
has proffered its services, rates of pay, rules, or work¬ 
ing conditions shall not be altered by the carrier 
until the controversy has been finally acted upon, as 
required by section 155 of this title, by the Mediation 
Board, unless a period of ten days has elapsed after 
termination of conferences without request for or 
proffer of the services of the Mediation Board.” 
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Negotiation is thus obligatory upon both parties upon 
proper notice. And correlative to the duty to negotiate 
is the duty to abstain from striking while the negotia¬ 
tions are being carried on. 

The statutory scheme for the settlement of disputes 
under the Railway Labor Act contemplates four steps: 

(1) all disputes must be considered, and if possible de¬ 
cided, in conference between representatives of the car¬ 
rier and of the employees (45 U.S.C. Sec. 152, Second); 

(2) in the event a dispute is not adjusted by the parties 
in conference, either party may invoke the services of 
the Mediation Board, which shall use its best efforts to 
bring them to agreement (45 U.S.C. sec. 155, First); (3) 
if mediation is unsuccessful, the Mediation Board shall 
endeavor to induce the parties to submit the controversy 
to arbitration (45 U.S.C. sec. 155, First); and (4) if 
arbitration is refused and the Mediation Board believes 
that the dispute threatens substantially to interrupt in¬ 
terstate commerce so that any section of the country will 
be deprived of essential transportation service, it shall 
report that fact to the President, who may thereupon 

create an Emergency Board to investigate and re- 
43 port concerning the dispute (45 U.S.C. sec. 160). 

The statute further provides that: 

“After the creation of such board and for thirty 
days after such board has made its report to the 
President, no change, except by agreement, shall be 
made by the parties to the controversy in the condi¬ 
tions out of which the dispute arose.” Ibid. 

The record shows that the National Mediation Board 
had undertaken to mediate this dispute commencing Sep¬ 
tember 8th and was continuing to do so at the time the 
Agency’s employees struck on September 24th. Thus, 
while the government was endeavoring to settle the dis¬ 
pute pursuant to the procedures outlined in the Act, the 
union rejected these procedures and resorted to self-help. 
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Section 5, First (b), of the Act (45 U.S.C. sec. 155, 
First (b)) provides that: 

“If arbitration at the request of the Board shall be 
refused by one or both parties, the Board shall at 
once notify both parties in writing that its mediatory 
efforts have failed and for thirty days thereafter, 
unless in the intervening period the parties agree to 
arbitration, or an emergency board shall be created 
under section 160 of this title, no change shall be 
made in the rates of pay, rules, or working conditions 
or established practices in effect prior to the time 
the dispute arose.” 

Certainly if the provision in section 160 forbidding a 
change “in the conditions out of which the dispute arose” 
prohibits a strike, the same prohibition attaches to the 
clause “no change shall be made in the rates of pay, 
rules, or working conditions or established practices in 
effect prior to the time the dispute arose.” 

Under the Railway Labor Act both employer and em¬ 
ployee have a duty to participate in good faith in all of 
the various procedures outlined in the Act except arbi¬ 
tration, which either party may decline without violating 
the statute under an express proviso of Section 7, First. 
The Supreme Court did not leave the matter to inference. 
In Elgin J. & E. R. Co. v. Burley, 325 U.S. 711, 725 
(1945), the Court said: 

“Beyond the initial stages of negotiation and con¬ 
ference, however, the procedures diverge. ‘Major 
disputes’ go first to mediation under the auspices of 

the National Mediation Board; if that fails, then 
44 to acceptance or rejection of arbitration, cf. sec. 7; 

Trainmen v. Toledo, P. & W. R. Co., 321 U.S. 50; 
and finally to possible presidential intervention to se¬ 
cure adjustment. Sec. 10. For their settlement the 
statutory scheme retains throughout the traditional 
voluntary processes of negotiation, mediation, volun¬ 
tary arbitration, and conciliation. Every facility for 
bringing about agreement is provided and pressures 
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for mobilizing public opinion are applied. The par¬ 
ties are required to submit to the successive proce¬ 
dures designed to induce agreement. Sec. 5 First (b). 
But compulsions go only to insure that those proce¬ 
dures are exhausted before resort cam be had to self- 
help. No authority is empowered to decide the dis¬ 
pute and no such power is intended, unless the parties 
themselves agree to arbitration.” 

The Supreme Court has thus taken the position that, 
while the parties are under no obligation to agree, they 
“are required to submit to the successive procedures de¬ 
signed to induce agreement.” 

The Supreme Court has held further that “the re¬ 
sources of the Railway Labor Act are not exhausted if 
negotiation fails in the first instance to result in agree¬ 
ment. ’ ’ 

Virginia Ry. Co. v. System Federation, 300 U.S. 515, 
552 (1937). As set out in Slocum v. Delaware, L. & W. 
R. Co., 339 U.S. 239, 242 (1950): 

“The plan of the Act is to provide administrative 
methods for settling disputes before they reach acute 
stages that might be provocative of strikes. Carriers 
are therefore required to negotiate with bargaining 
representatives of the employes. (Citation) The Act 
also sets up machinery for conciliation, arbitration 
and adjustment of disputes, to be invoked if negotia¬ 
tions fail.” 

It has never been seriously contended that railroad em¬ 
ployees may resort to a strike without permitting the 
agencies established by the Railway Labor Act to attempt 
to bring about a settlement of the controversy. Repre¬ 
sentative LaGuardia was expressing the well-accepted 
view of the statute when he stated on the floor of the 
House “the workers could not and would not think of 
going on strike before all remedies provided in the law 
have been exhausted.” (75 Cong. 5504). 
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The failure of the Brotherhood to proceed in ac- 
45 cordance with the Railway Labor Act by serving 
the proper notice and pursuing the various steps 
provided in the lavr for negotiation, mediation, arbitra¬ 
tion and possible presidential intervention before sus¬ 
pending work, constitutes a violation of the law by refus¬ 
ing to ‘‘exert every reasonable effort” to make and main¬ 
tain agreements, as required by the mandate of the Act. 

In Brotherhood of Railway Trainmen, et al. v. Toledo, 
Peoria and Western Railroad (321 U.S. 50) a Railroad 
carrier was barred from injunctive relief under Section 
Eight of the Norris-LaGuardia Act (29 U.S.C. 108) be¬ 
cause it did not utilize all the machinery available to it 
under the Railway Labor Act and, hence, it did not 
“exert every reasonable effort to settle such dispute.” 

In the case before the Board it is evident that the 
Brotherhood here has not “exerted every reasonable ef¬ 
fort” to make and maintain agreements with the Agency 
as required by the Railway Labor Act, because it has 
refused to avail itself of the various steps provided in 
the Act for the adjustment of such disputes. 

POINT II 

Strike Was Commenced in Violation of the Established 
Rides and Practices of a Bona Fide Labor Organisation. 

That the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employes, is a 
bona fide labor organization is well established. The 
Brotherhood is one of the “non-operating” labor organi¬ 
zations in the railroad industry and for many years has 
cooperated with other non-operating organizations in es¬ 
tablishing a wage pattern for that group of employees on 
a nation-wide basis in the industry. The Brotherhood’s 
activity in the railroad labor field antedates the first 
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World War and it participated in many cases before the 
United States Railroad Labor Board established by the 
Transportation Act of 1920. It was a party to the first 
case of national importance in which the Railway Labor 
Act was interpreted. T&NO Railroad v. Brother- 
46 hood of Railway Clerks, 281 U.S. 54S (1930). It 
has an executive as a Member of the National 
Railroad Adjustment Board, Third Division, which was 
established under the Railway Labor Act to decide dis¬ 
putes arising out of interpretations of Agreements gov¬ 
erning employees in various non-operating crafts as well 
as express workers. In such circumstances, therefore, the 
Brotherhood as a standard railroad organization must be 
regarded as a bona fide labor organization within the 
scope of the Railroad Unemployment Insurance Act. 

As a bona fide labor organization representing em¬ 
ployees of railroad and express carriers who are subject 
to the provisions of the Railway Labor Act, the Brother¬ 
hood is obligated to make and maintain agreements in 
behalf of the employees which it represents. (45 U.S.C.A. 
152). In the case before the Board it has been shown 
that the employees of Railway Express Agency at Pitts¬ 
burgh, Pa., have been represented for the purposes of 
collective bargaining by the Brotherhood and that as such 
they were subject to the Agreement Governing Hours of 
Service and Working Conditions effective September 1, 
1949, as well as the wage agreement between the parties 
of March 2, 1951, which provided for an increase in basic 
rates of pay of 1214^ per hour and for quarterly adjust¬ 
ments based upon fluctuations in the cost of living index. 
Considering the basic issue, therefore, it would appear 
that collective bargaining agreements covering the em¬ 
ployees of the Agency at Pittsburgh were in effect at alt 
times during the period of the controversy. While it is 
true that the Brotherhood demand for an increase in 
wages in behalf of its members on July 29, 1953 was in- 
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valid under the terms of its Agreement of March 2, 1951, 
which prohibited either party to the agreement from ini¬ 
tiating proposals for changes in the rates of pay prior 
to October 1, 1953, it endeavored at that time to follow 
the orderly procedures set forth in the Railway Labor 
Act by invoking the services of the National Mediation 
Board and meeting with the Board’s representative 
47 from September 8, 1953, and thereafter. The one 
day work stoppage on September 14 called by Local 
2158 of the Brotherhood at Pittsburgh was, as the record 
shows, followed only by a partial resumption of work 
because some 25 key employees suspended work to act as 
a grievance committee. Such action by the local organi¬ 
zation was clearly at variance with that followed by the 
national organization. In that connection, Rule 32 of the 
Agreement of September 1, 1949 provides that grievances 
are to be handled with local management first and Rule 41 
also provides that while grievances are pending there 
shall be no suspension of work by the employees. Here 
the local organization tried to circumvent agreement pro¬ 
visions concerning grievances, and violated the agreement 
by suspending work, both actions contrary to the union’s 
obligation to maintain its agreements under the law. 

Whether the complete work stoppage which followed on 
September 24, 1953 and which has continued to date was 
authorized by the Brotherhood is open to serious doubt 
for it is established that on September 25, 1953, the Local 
Brotherhood received a telegram from the National Or¬ 
ganization instructing the employees at Pittsburgh to re¬ 
turn to work. This is supported by statement of Counsel 
for the Brotherhood of Railway Clerks set forth on Page 
12 of the record of the official notes of testimony in the 
case of Railway Express Agency, Inc. v. Brotherhood of 
Railway and Steamship Clerks, et al. No. 3452, October 
■Term 1953, in the Court of Common Pleas of Allegheny 
County, Pennsylvania, before the Honorable John Drew. 
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Quoting from Page 12 of the Record, Mr. Cunningham, 
Counsel for the Brotherhood, said: 

“I do understand that a telegram was sent from 
the Vice Grand President of the National Brother¬ 
hood to the Local here suggesting that they return to 

work.” 

48 Further, quoting from the record on Page 31 dur¬ 
ing the cross-examination of John R. Cianca, the 
Vice President of the Local Lodge at Pittsburgh: 

“BY MR. SEAMANS: 

Q. Mr. Cianca, you are the Vice President of the 
Local Lodge, is that correct? 

A. That’s right. 

Q. There was a meeting, was there not, at the 
Fort Pitt Hotel yesterday afternoon? 

A. That’s right. 

Q. You were present at that meeting, I suppose? 

A. Yes, I was. 

Q. And at that meeting there was a message read 
from the International directing the Pittsburgh work¬ 
ers to go back to work, I believe, is that correct? 

A. I didn’t get there for the whole meeting, but 
w'hen I arrived, there was no telegram read up until 
that time. 

Q. Were you informed at any time during the 
meeting that the International had directed, recom¬ 
mended or suggested, or requested that the men re¬ 
turn to work? 

A. I think there was something to that effect. 

Q. You think there was something to that effect? 

A. Yes.” 

Certainly, the action taken by the National Organiza¬ 
tion as indicated above was in deprecation of the action 
taken by the Local Organization. Continued disapproval 
of the local strike action is manifest from the fact that 
the Organization negotiated a revision of the Agreement 
of March 2, 1951, on October 1, 1953, w-hich substituted 
the Revised Series Index of the Bureau of Labor Statis¬ 
tics for the Old Series Index in making quarterly adjust- 
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ments reflecting the fluctuations in the cost of living and 
by such revision employees throughout the system includ¬ 
ing those at Pittsburgh received an upward revision of 
per hour. That the National Organization re- 
49 garded the Wage Agreement as continuing and in¬ 
tact is apparent from the provision which they 
placed in the Agreement of October 1, 1953. 

“This Agreement makes no other change in our 
March 2, 1951, wage agreement than that of convert¬ 
ing from the old to the revised index.” 

That in itself is an indication that the National Organi¬ 
zation intended to maintain its Agreement with the car¬ 
rier and a strike by any segment of its employees in 
breach of that agreement would necessarily be in viola¬ 
tion of the established rules and practices of the Labor 
organization. 

As of further interest in this connection, the Agency 
submits that a strike vote was not taken by the employees 
at Pittsburgh, Pa., until October 18th nor was the strike 
itself regarded as valid by the National Organization until 
October 19th. There are attached as exhibits copies of 
newspaper clippings with respect to the vote taken as well 
as copy of letter of instructions issued by the Grand 
President of the Brotherhood to all Express General 
Chairmen throughout the United States indicating that 
“a legally authorized strike has been called pursuant to 
the Protective Laws of the Brotherhood and of our mem¬ 
bership employed by Railway Express Agency, Inc., at 
its Pittsburgh, Pa., • • • operations, effective 12:01 A.M., 
October 19, 1953.” 

It is apparent from the foregoing that the strike of tho 
employees of the Agency prior to October 19, 1953 was in 
violation of the established rules and practices of the 
Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employes, a bona fide 
labor organization. 
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Conclusion 

It is respectfully submitted that since the strike was 
commenced in violation of the Railway Labor Act as well 
as in violation of the established rules and prac- 
50 tices of a bona fide labor organization, the Board 
should find that unemployment benefits are not 
payable to the employees by virtue of the provisions of 
Section 4(a-2) sub-paragraph (iii) of the Railroad Unem¬ 
ployment Insurance Act. 

In making this recommendation the Agency has not 
overlooked the case of Railway Express Agency, Incorpo¬ 
rated v. William J. Kennedy, et al, decided by the United 
States Court of Appeals for the Seventh Circuit, June 5, 
1951, since the complaint in that case was dismissed on 
jurisdictional grounds without considering the merits. 

Respectfully submitted, 

/s/ James V. Lione, 

/s/ John N. Meisten, 

James V. Lione, 

General Attorney 
John N. Meisten, 

Director, Labor Relations 
Attorneys for Railway 
Express Agency, 
Incorporated. 

Designation E 
28 Memorandum 

Pittsburgh, Pa., October 21,1953 
To Mr. P. F. Murphy, Regional Director 
Cleveland, Ohio 
From District Office 
Pittsburgh, Pennsylvania 



Subject Report on Strike Situation—Employees of 
Railway Express Agency 

Reference is made to our memorandum of October 5, 
1953 reporting the progress of a strike of employees of 
the Railway Express Agency. 

Subsequent to that date this office secured copies of the 
Brotherhood of Railway Clerks Constitution and of the 
system agreement between the Brotherhood of Railway 
Clerks and the Railway Express Agency, Inc. As soon as 
possible thereafter a meeting was arranged with union 
officials to secure the necessary statement regarding the 
work stoppage. The meeting was held in this office on 
October 13, 1953. Present at the meeting were Mr. 
Harry T. Schultz, President, and Mr. Regis T. McAuliffe, 
Local Chairman of Local No. 215S, and Mr. R. M. May¬ 
berry, Grand Lodge Organizer. 

They were informed that we desire copies of corres¬ 
pondence tending to show that the organization has not 
violated the Railway Labor Act or their agreement. They 
promised to secure this evidence and submit it as soon as 
possible. They said that they had attempted to negotiate 
the difference but that the company had refused. 

The union then requested the services of the National 
Mediation Board and a mediator was appointed but the 
employer refused to meet the mediator. 

The men contended that the work stoppage was not a 
strike but a continuous meeting voted by the membership. 
A suit has been filed in the State Courts in Pittsburgh 
and is still pending. It appears that the court may make 
some sort of a decision as to whether the stoppage is a 
strike. Pending the court decision, they did not wish to 
furnish a statement. A court hearing was scheduled for 
October 15, 1953 but was postponed until October 16, 1953. 
At that time a hearing was held but decision was delayed 
and further hearings may be held. 


85 A 


Telephone contacts were had with Mr. Mayberry and 
Mr. Schultz on October 21, 1953 in order to ascertain 
just when they would be available to furnish definite in¬ 
formation concerning the walk-out. They advised that due 
to having to go to court in connection with the injunction 
issued restraining pickets, they could not be available 
until October 23, 1953. 

29 A letter will be released to the Pittsburgh Su¬ 
perintendent of the Railway Express Agency re¬ 
questing the information necessary from the employer 
either today or tomorrow. 

Enclosed herewith are newspaper clippings which have 
appeared since October 5, 1953. Also, enclosed is another 
copy of the letter over the signature of Mr. Harry T. 
Schultz dated September 30, 1953. "VVe are retaining the 
copy of the Constitution of the Brotherhood of Railway 
Clerks and the copy of the agreement between the organi¬ 
zation and the Railway Express Agency, Inc. for refer¬ 
ence in preparing the statement which will be submitted 
by the organization officials when we are able to arrange 
a meeting. 

/s/ J. C. McLoughlin 
J. C. McLoughlin 
District Manager 

Designation F 

82 Grand Lodge 

Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employes 
Brotherhood of Railway Clerks Building 

Cincinnati 2, Ohio (Seal) 

Geo. M. Harrison 
Grand President 
File 2S2-51-12 
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Subject: Railroad Unemployment Insurance Act 
November 9, 1953 

Mr. Raymond J. Kelly, Chairman 

Mr. Horace W. Harper, Member 
Mr. F. C. Squire, Member 
U. S. Railroad Retirement Board 
844 Rush Street 
Chicago 11, Illinois 

Dear Sirs: 

In order to expedite your consideration and adjudica¬ 
tion of the unemployment insurance claims filed by our 
membership of Local Lodge 2158, Pittsburgh, Pennsyl¬ 
vania, in connection with the w’ork stoppage -which had 
its inception at that point on the property of the Railway 
Express Agency at 4:00 P.M. on September 24, 1953, we 
desire to furnish you with the chronological and factual 
data in support of our contention that the unemployment 
involved was not due to a stoppage of work because of a 
strike commenced in violation of the provisions of the 
Railway Labor Act or in violation of the established rules 
and practices of our organization. 

On July 29, 1953, w’e served formal notice (copy at¬ 
tached) on the Carrier, pursuant to Section 6 of the Rail¬ 
way Labor Act and the provisions of our Wage Agree¬ 
ment with the Agency dated March 2, 1951, of our desire 
to upwardly adjust existing rates of pay at Pittsburgh 
for all individual positions at the Pittsburgh, Pennsyl¬ 
vania operations by the addition of thirty seven and one- 
half cents (37V->£) per hour, effective August 29, 1953, 
and requested the Carrier to name a time, date and place 
for a conference. 

On August 3, 1953, the Carrier, by letter, refused con¬ 
ference stating its position was that Article 3 of the 
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Wage Agreement of March 2, 1951 precluded adjusting 
rates prior to October 1, 1953 and, further, that the Note 
to Article 3, also a part of the Wage Agreement of 
March 2, 1951, does not apply. 

Article 3 of the Agreement of March 2, 1951 reads: 

“After the date of this Agreement no proposals for 
changes in rates of pay will be initiated by either 
party hereto prior to October 1, 1953.” 

The Note to Article 3, as provided in the Agreement, 
reads: 

83 “This Article 3 is not intended to prevent adjust¬ 
ments in the rates of individual positions.” 

On August 5, 1953, we again wrote the Carrier in which 
letter we vigorously contended that the purpose of the 
Note to Article 3 was to permit, and not to prevent, ad¬ 
justments in the rates of pay of individual positions as 
comprehended by our notice of July 29, pointing out that 
under this notice we were requesting an adjustment in the 
rates of pay of a relatively few positions as compared 
to a total of some 40,000 positions covered by our Wage 
Agreement of March 2, 1951. 

In our above cited letter of August 5, 1953, we insisted 
that the Carrier respect our request of July 29, 1953 and 
confer with us as required by the Railway Labor Act as 
amended. 

On August 11, 1953, by letter, the Carrier again de¬ 
clined to confer with us. 

In compliance with Section 5, First, of the Railway 
Labor Act, on August 20, 1953, we submitted the dispute 
to the National Mediation Board, Mediator George S. 
MacSwan being later assigned as mediator. 

Mediation of the dispute as Case A-4295 began on Sep¬ 
tember 8, 1953, extending to September 25, 1953 inclusive. 


i 

i 
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with Vice Grand President Robert Morgan of this organi¬ 
zation and General Chairman E. J. Wilson, also of this or¬ 
ganization, present. During this period we were advised by 
the mediator that the Carrier took the position it was 
under no obligation to mediate the dispute on its merits. 

On September 29, mediation was recessed without settle¬ 
ment being reached, and on October 8, 1953 the Mediation 
Board closed its file in this case. 

Due to the arbitrary action of the Carrier in refusing 
even to confer on the w’age dispute here involved, and due 
to the continuance of this arbitrary stand before Mediator 
MacSwan, our membership at Pittsburgh, employees of 
the Carrier, availing themselves of the only remaining 
means of obtaining recognition of their demands for a 
just wage increase, ceased work at 4:00 P.M. on Septem¬ 
ber 24,1953. 

On October 5, 1953, we again requested conference with 
the Carrier, amending our request for upward adjustment 
of wages effective as of October 1, 1953, to meet the ob¬ 
jections raised by the Carrier although we did not agree 
with its position. The Carrier accepted this amended 
notice and met with us in conference at New York City 
on October 12 and 13, but refused to negotiate. 

On October 16, 1953, a strike ballot was spread to our 
affected membership at Pittsburgh with the vote being 
taken and counted on Sunday, October IS, with far 
84 in excess of the required tw'o-thirds of such mem¬ 
bership voting to strike. The Grand President ap- 
thorized a strike of the involved Pittsburgh employees on 
October 19, 1953. 

The Carrier contends, among other things, that the 
stoppage of work here involved is a violation of Rule 41 
of the Rules Agreement between the Agency and this 
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organization, effective September 1, 1949, Rule 41 of 
which reads: 

“Pending Decision—Rule 41. Prior to the assertion 
of a grievance as herein provided, and while such 
grievance is pending, there will neither be a shutdown 
by the employer nor a suspension of work by the 
employees.” 

It is our position that such a contention borders on the 
ridiculous for the reason that disputes growing out of 
grievances or out of the interpretation or application of 
agreements with the Carrier must be handled pursuant to 
the provisions of said agreement and later unsettled dis¬ 
putes resulting from such handling are referable to the 
National Railroad Adjustment Board as per Section 3, 
First, (i) of the Railway Labor Act, and for the addi¬ 
tional reason that the instant wage increase notice was 
served on the Carrier in keeping with the requirements 
of Section 6 of the Act and the provisions of the Wage 
Agreement (not Rules Agreement) of March 2, 1951, and 
the dispute resulting therefrom was actually referred to 
and docketed by the National Mediation Board pursuant 
to the provisions of Section 5, First, of the Act. 

It is also our understanding that the Carrier has taken 
the position that the action of our Pittsburgh membership 
is in violation of the Railway Labor Act, presumably on 
the theory that it is not in consonance with Section 6 
thereof, which for reference is quoted below: 

“Sec. 6. Carriers and representatives of the em¬ 
ployees shall give at least thirty days’ written notice 
of an intended change in agreements affecting rates 
of pay, rules, or working conditions, and the time and 
place for the beginning of conference between the 
representatives of the parties interested in such in¬ 
tended changes shall be agreed upon within ten days 
after the receipt of said notice, and said time shall 
be within the thirty days provided in the notice. In 
every case where such notice of intended change has 
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been given, or conferences are being held with refer¬ 
ence thereto, or the services of the Mediation Board 
have been requested by either party, or said Board 
has proffered its services, rates of pay, rules, or work¬ 
ing conditions shall not be altered by the carrier 
until the controversy has been finally acted upon as 
required by section 5 of this Act, by the Mediation 
Board, unless a period of ten days has elapsed after 
termination of conferences without request for or 
proffer of the services of the Mediation Board.” 

85 It should be carefully noted that Section 6 of the 
Railway Labor Act states that in every case where 
a notice of intended change has been given or the services 
of the Mediation Board have been requested by either 
party, rates of pay, rules or working conditions shall not 
be altered by the carrier until the controversy has been 
finally acted upon. It should here be noted that Section 6 
of the Railway Labor Act places the burden upon the 
Carrier to maintain the status quo and not upon the em¬ 
ployees. 

To summarize, this organization, in compliance with the 
Wage Agreement, served notice on the Carrier of our 
desire for a conference concerning our request to up¬ 
wardly adjust existing rates of pay on three different 
occasions, meeting with an arbitrary declination to con¬ 
fer on the first two requests and a refusal to negotiate on 
the third request. 

In compliance with Section 5 of the Railway Labor Act, 
we requested and obtained mediation of the wage adjust¬ 
ment dispute (not a grievance) which brought about the 
Pittsburgh work stoppage. Mediation of this dispute was 
recessed by the Mediation Board on September 29, with¬ 
out agreement being reached, and the Board, on October 
8, closed its file in the case. 

It is our vigorous contention that neither the Railway 
Labor Act nor the established rules and practices of this 
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organization have been violated with respect to the strike 
of our membership, employees of the Carrier, at Pitts¬ 
burgh, Pennsylvania. 

We will appreciate your prompt consideration and pay- 
► ment of the unemployment insurance claims filed by our 
members who are on strike at the Railway Express prop¬ 
erty in Pittsburgh, and prompt advice as to your decision 
in the matter. 

Very truly yours, 

k /s/ Geo. M. Harrison 

Grand President. 

cc: Mr. P. F. Murphy, Regional Director. 

Designation G 

99 REGISTERED 

RETURN RECEIPT REQUESTED 

February 18, 1954 

Mr. George M. Harrison, Grand President 
Grand Lodge 

Brotherhood of Railway and Steamship Clerks, 

Freight Handlers, Express and Station Employes 
Brotherhood of Railway Clerks Building 
Cincinnati 2, Ohio 

Dear Mr. Harrison: 

In accordance with our understanding, I am enclosing 
copies of the evidence which was used in making the ad¬ 
verse determination of the Cleveland regional office re¬ 
specting the claims for unemployment benefits of members 
of your organization who were employed by the Railway 
Express Agency, Incorporated at Pittsburgh, Pennsyl¬ 
vania, and whose unemployment was due to a stoppage of 
work at that point. There are also enclosed four copies 
of a statement which, I believe, may be read and dis- 
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cussed by the Cleveland regional office representative at 
the hearing of the appeals of these employees. 

Sincerely yours, 

A. Russell Brainerd 
Referee 

ARB :abs 

2/18/54 

Enclosures 

CC: Region 3—Cleveland 
CC: Pittsburgh District Office 

Designation E 

91 Constitution of the Grand Lodge 

Statutes for the Government of Lodges and 
Protective Laws of the 

Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees 
Revised and amended at San Francisco, California, 

May, 1951 

Effective on and after July 1, 1951 

The booklet entitled as above was transmitted to the 
Director of Employment and Claims by the Regional Di¬ 
rector at Cleveland attached to a memorandum dated Oc¬ 
tober 22, 1953. 

This booklet was obtained and transmitted in connection 
with an investigation of a stoppage of work begun on 
September 28, 1953 at the premises of the Railway Ex¬ 
press Agency in Detroit. It is assumed to be in effect 
when it was transmitted. 

Article 13 of the Constitution of the Grand Lodge sets 
forth the duties and prerogatives of the Grand President. 

Section 4 of this article states: “He shall have sole 
power and authority to interpret the Consti¬ 
tution and laws subject to appeal to the 
Grand Executive Council; and shall advise 
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the membership through the Railway Clerk 
of any such interpretations issued, and may 
issue dispensations not inconsistent with said 
Constitutions and laws.” 

Section 23 states: “He shall have authority to order a 
strike affecting any or all of the membership 
involved when requested to do so by the Vice 
Grand President assigned, when such request 
is agreed upon and approved by the Board or 
Boards of Adjustment affected and when 
handled in accordance with Protective Law. 
. . . (See Art. 2, Sec. 6 of the Protective 
Laws.) 

Article 1 of the Protective Laws, entitled Protective Com¬ 
mittee deals with the make up, duties, and authority of 
the various committees and Boards in the protective or¬ 
ganization. 

Section 13 of Article 1 provides “(a) It shall be the 
duty of Boards of Adjustment and the said 
Boards are hereby authorized to receive, con¬ 
sider and adjust grievances arising out of the 
application of such agreements or otherwise, 
by conference or other manner with repre¬ 
sentatives of transportation companies. 

“(b) When matters set forth in these laws 
are under consideration and are pending with 
the transportation company or companies, 
Boards of Adjustment through their chair¬ 
men, may request the assignment of Grand 
Lodge Officers and representatives to assist 
the Board of Adjustment. Should Boards of 
92 Adjustment fail to effect satisfactory settle¬ 

ment in manner provided for in the forego¬ 
ing, such disputes may be submitted, with the 
approval of the Grand President, to tribu¬ 
nals established by law* or otherwise, or may 
be handled further in the manner provided in 
these laws.” 

Section 14. (a) states: “It shall be the duty of Boards 
of Adjustment and the said Boards are 
hereby authorized, when acting in conformity 
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with the Constitution and Protective Laws of 
the Brotherhood, and the by-laws of the 
Boards of Adjustment, to negotiate, main¬ 
tain, revise, modify, adjust and interpret the 
agreements establishing and covering wages, 
working conditions and other employment 
relations to their respective jurisdictions.” 

Article 2 of the Protective Laws is entitled “Failure to 
Adjust Grievances.” This article deals with the authori¬ 
zation of strikes, with the action which may be taken in 
cases of unauthorized strikes and with the payment of 
benefits in labor disputes. 

Section 1 provides a procedure for authorizing a strike. 

It states “The Grand President, upon receiv¬ 
ing such notification shall meet with or depu¬ 
tize a Grand Lodge Officer to meet the said 
Board of Adjustment, and renew the efforts 
to amicably adjust the grievance Failing in 
this, the Board of Adjustment, with the sanc¬ 
tion of the Grand President or designated 
Grand Lodge Officer, may prepare ballots 
which concisely state the nature of the griev¬ 
ance or grievances, the efforts made to ad¬ 
just them, and the results obtained, and sub¬ 
mit the question at issue to the entire mem¬ 
bership of the system for a referendum vote 
as to whether or not they will concertedly 
withdraw from the service of the company 
until the said grievances are adjusted. If 
two-thirds of such membership vote in favor 
of such withdrawal, the Board of Adjust¬ 
ment with the sanction of the Grand Presi¬ 
dent and the Grand Lodge Officer in charge, 
may order a strike of all members under the 
jurisdiction of the Board of Adjustment.” 

Section 2 varies the percentage of the vote required in 
the case of members affiliated with federa¬ 
tions or other organizations. 

Section 3 states: “In taking the vote provided for in 
Section 1 of this article, a specific time for 
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closing the ballot shall be designated, and all 
members shall be given an equal opportunity 
to vote.” 

Section 8 provides sanctions against unauthorized 
strikes. It states: “Any member or mem¬ 
bers inciting a strike or participating there¬ 
in, except as provided for in these laws, shall 
be expelled. The lodge in whose jurisdiction 
an unauthorized strike occurs, shall within 
ten (10) days, expel all members who engage 
93 in such unauthorized strike. While under 

charges for engaging in an unauthorized 
strike, no member shall be granted a transfer 
or withdrawal card. If within ten (10) days 
the lodge does not expel the member engaged 
in such unlawful strike, its charter may be 
revoked by the Grand President, who shall 
transfer all members not so participating to 
other lodges.” 

Designation 1 

• • • • 

213a Section 4. Any action taken by the Board of 
Adjustment in conformity with foregoing Sections 
shall be law’ to all members on the system, and members 
disobeying it shall be expelled from the Brotherhood for 

violations of their obligations. 

• • • # 

228 • • • Article 6, Section 1 of the by-laws of the 

lodge w’hich article and section w’ere approved by 
the Brotherhood’s Grand Lodge on October 6, 1941,stat¬ 
ing: 

“The President shall have the power to call a spe¬ 
cial meeting of the Lodge, or any and all appointive 
Committees at any time w’hen, in his judgment such 
action will promote the interests or welfare of the 
Lodge.” 
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Designation J 

Excerpts from Testimony at Hearing before Referee — 
By Kenneth F. Nokes, Regional Adjudicator 

105 MR. NOKES: Mr. Brainerd, my name is Ken¬ 
neth F. Nokes, and I am Regional Adjudicator of 

the Cleveland Regional Office, which has made the deter¬ 
mination in this case. I am here as the representative of 
that office. Briefly, the issue is whether Section 4(a-2) 
(iii) of the Railroad Unemployment Insurance Act is, or 
is not, applicable with respect to any day, on or after 
September 24, 1953, which Mr. Kleber, and others in like 
circumstances, claimed as a day of unemployment. 

Evidence 

Mr. Kleber and other employees of the Railway Ex¬ 
press Agency, Inc. (hereinafter called the Agency) in 
Pittsburgh, Pennsylvania, claimed as days of unemploy¬ 
ment days in the period September 24, 1953, through De¬ 
cember 16, 1953. Mr. Kleber indicated on his claim forms 
that he last worked September 23, 1953, for the Agency 
in Pittsburgh, and that he was no longer working because 
of a strike. 

An investigation was made to determine the facts in 
connection with the unemployment of these employees. 
The investigation disclosed that Mr. Kleber and the other 
employees involved in this issue were members of the 
Brotherhood of Railway and Steamship Clerks (herein¬ 
after called the Brotherhood). They were employed 
in the premises of the Agency in Pittsburgh until 4:00 
P.M., September 24, 1953, when they concertedly 

106 ceased work. This caused a complete cessation 
of the Agency’s operations in Pittsburgh. Officials 

of the Brotherhood’s Pittsburgh local lodge contend that 
the work stoppage was not a strike but a continuous 
meeting voted by the membership. 

On September 25, 1953, the members of the Brother¬ 
hood in Pittsburgh received a telegram from Brotherhood 
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headquarters directing or suggesting that they return to 
work. They did not return to work until December 17, 
1953. 

On October 16, 1953, a strike ballot was spread to the 
Brotherhood’s membership in Pittsburgh. The vote was 
taken and counted on October 18. On October 20, 1953, 
the Grand President of the Brotherhood officially notified 
the membership “that a legally authorized strike has been 
called, pursuant to the Protective Laws of the Brother¬ 
hood, of our membership employed by the Railway Ex¬ 
press Agency, Inc., at its Pittsburgh . . . operations, ef¬ 
fective 12:01 A.M., October 19, 1953 . . .” This notice 
caused no change in the existing stoppage of work which 
had begun September 24, 1953. 

Determination 

It is the determination of the Cleveland regional office 
that the disqualification provided in Section 4(a-2)(iii) 
of the Railroad Unemployment Insurance Act is appli¬ 
cable to Mr. Kleber, and others in like circumstances, on 
the ground that their unemployment during the period 
September 24, 1953, through December 16, 1953, was due 
to a stoppage of work because of a strike commenced on 
September 24, 1953, in violation of the established rules 
and practices of the Brotherhood of Railway and 
107 Steamship Clerks, a bona fide labor organization 
of which they were members. 

(The evidence on the question whether the provisions 
of the Railway Labor Act were, or were not, complied 
with in commencing the strike is not sufficient for a find¬ 
ing on that point. Additional evidence was not developed 
because benefits are not payable to Mr. Kleber and the 
other employees involved in this issue irrespective of any 
finding concerning the provisions of the Railway Labor 
Act.) 
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Basis 

Section 4(a-2)(iii) of the Railroad Unemployment In¬ 
surance Act provides that there shall not be considered 
as a day of unemployment, with respect to any employee, 
. . any day with respect to which the Board finds that 
his unemployment was due to a stoppage of work because 
of a strike in the establishment, premises, or enterprise 
at which he was last employed, and the Board finds that 
such strike was commenced in violation of the provisions 
of the Railway Labor Act or in violation of the estab¬ 
lished rules and practices of a bona fide labor organize 
tion of which he was a member.” 

The evidence indicates that a stoppage of work oc¬ 
curred on September 24, 1953, at the premises of the 
Railway Express Agency in Pittsburgh, Pennsylvania. 
The stoppage of work was caused by a strike of mem¬ 
bers of Lodge 2158 of the Brotherhood of Railway and 
Steamship Clerks employed by the Agency in Pittsburgh. 
It is the position of officials of Lodge 2158 that action 
causing the stoppage of work was not a strike but rather 
was a continuous meeting voted by the membership. 
108 Webster’s Dictionary defines “strike” as follows: 

“To quit work in order to obtain, or resist, a 
change in conditions of employment” and 
“Act of quitting work; spec., such an act done by 
mutual understanding by a body of workmen as a 
means of enforcing compliance with demands made 
on their employer.” 

It is evident that the members of Lodge 2158 acted to¬ 
gether to suspend work at 4:00 P.M. September 24, 1953. 
Their purpose was apparently to obtain recognition of 
their demands for an adjustment in wages. This is sub¬ 
stantiated by statements from both the Grand President 
of the Brotherhood and officials of Lodge 2158. The 
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Grand President states that “Due to the arbitrary action 
of the Carrier in refusing even to confer on the wage 
dispute here involved, and due to the continuance of this 
arbitrary stand before Mediator MacSwan, our member¬ 
ship at Pittsburgh, employees of the Carrier, availing 
themselves of the only remaining means of obtaining rec¬ 
ognition of their demands for a just wage increase, ceased 
work at 4:00 P.M. on September 24, 1953.” Officials of 
Lodge 215S stated that the “continuous meeting” was 
“voted by the membership”. Thus it is clear that the 
action taken by members of Lodge 2158 at 4:00 P.M., 
September 24, 1953, was a strike. 

The evidence indicates that the strike was commenced 
in violation of the established rules and practices of the 
Brotherhood. The Constitution of the Grand Lodge of 
the Brotherhood calls for a strike ballot and for authori¬ 
zation of a strike by the Grand President. 

109 Prior to the strike on September 24, 1953, no 
strike ballot was prepared and submitted to the 
membership of Lodge 215S for a referendum vote as to 
whether or not they would concertedly withdraw from 
service. Prior to the strike on September 24, 1953, the 
Grand President did not order a strike of the members of 
Lodge 215S. In fact, on September 25, 1953, the Vice- 
Grand President of the Brotherhood sent a telegram to 
its membership in Pittsburgh instructing or suggesting 
that they return to work. 

On October 16 a strike ballot was spread to the Pitts¬ 
burgh membership, and the Grand President “officially 
advised that a legally authorized strike [had] been called, 
pursuant to the Protective Laws of the Brotherhood, of 
our membership employed by the Railway Express 
Agency, Inc., at its Pittsburgh, Pa. . . . operations, effec¬ 
tive 12:01 A.M., October 19, 1953. . .” This is the proce¬ 
dure established by the constitution of the Brotherhood. 
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The Board has no record of any other established proce¬ 
dure for calling a strike of members of the Brotherhood. 
In their failure to comply with the provisions of the con¬ 
stitution, the members of Lodge 215S commenced a strike 
•on September 24 in violation of the established rules and 
practices applicable to the commencement of strikes. 

The action of the Brotherhood in going through the 
procedure for authorizing a strike after the strike had 
commenced made no change in the situation on October 
19, the effective date of the authorization. Accordingly, 
the disqualification under Section 4(a-2) (iii) of the Rail¬ 
road Unemployment Insurance Act does not termi- 
110 nate on that date. The disqualification provided 
in Section 4(a-2) (iii) is applicable with respect to 
“a stoppage of work because of a strike . . . commenced 
in violation of the provisions of the . . . established rules 
and practices . . .” (Emphasis supplied.) On October 
19, 1953, the operations of the Agency in Pittsburgh were 
already completely shut down by the stoppage of work 
caused by the strike which commenced on September 24. 
Accordingly, the unemployment on and after October 19, 
1953, of the Pittsburgh membership continued to be 
caused by a stoppage of work because of a strike com¬ 
menced in violation of the established rules and practices 
of their Brotherhood. 

Support for this view can be found in legal discussions 
of cases involving similar circumstances. Fur example, 
in Railway Express Agency, Inc. v. William J. Kennedy 
et al., Lester P. Schoene and Milton Kramer, Attorney 
for Amicus Curiae, Railway Labor Executives’ Associa¬ 
tion, presented certain arguments interpreting the provi¬ 
sions of Section 4(a-2) (iii). They said: 

“As stated above, we drafted the Railway Unem¬ 
ployment Insurance Act, and the language involved 
in this case was enacted by Congress without change 
and has remained unchanged. A discussion of why 
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the disqualification of Section 4(a-2)(iii) is limited 
to strikes commenced in violation of the Railway 
Labor Act shows that the Board’s interpretation, ac¬ 
cording to its plain meaning, was the only proper 
one . . . 

“The strike here involved began before the 

111 creation of an emergency board, but an emergency 
board was created after the strike began. The 

question arises whether the continuation of the strike 
for a short period after the emergency Board was 
created was illegal. Certainly it can be argued to 
the contrary. It was to avoid placing the Board in 
such an anomalous position that we drafted the dis¬ 
qualification of section 4(a-2)(iii) to apply only to 
strikes commenced in violation of the Railway Labor 
Act . . .” (Emphasis is in original text.) 

That, Mr. Referee, is the evidence, the determination 
made by the Cleveland Regional Office, and the basis why 
.such a decision was reached. 

BY REFEREE BRATXERD: 

Q. Now, Mr. Nokes, if the Referee should decide favor¬ 
ably to the appellants in this case, is there any further 
bar to payment of benefits? A Yes, there is. 

Q. Would you state that, please? A. It would be 
necessary to determine, and it has not been done at this 
time, whether the provisions of the Railway Labor Act 
were violated in the calling of the strike. There is some 
information with regard to that question: however, no de¬ 
termination has as yet been made, and there wouldn’t 
necessarily have to be a determination made. 

Q. But my understanding is that you have made no 
determination on that particular point? A. Since 

112 benefits could not be paid because of the determi¬ 
nation of the point at issue, no determination was 
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made with respect to whether the provisions of the Rail¬ 
way Labor Act were complied with. 

Q. Aside from those two points then, is there any 
further bar to payment, generally speaking? A. There 
is none. 

• • • i 

113 BY REFEREE BRAINERD: 

Q. Mr. Nokes, I am interested in the point you 
have made here in the appeals statement about the “com¬ 
mencement” of the strike—in this case the commencement 
of what you term an “illegal strike”—that is, it was not 
in conformity with the established rules and practices of 
the Brotherhood of Railway and Steamship Clerks, on 
through the entire period of unemployment with which 
we are concerned here. Do you want to elaborate on that 
at all? This is no indication of my opinion, or what my 
decision will be, but I am wondering about your reason¬ 
ing with respect to whether or not another strike com¬ 
menced on the date that you refer to as a date on which 
the strike was officially sanctioned by the Grand Lodge, 
that is, effective October 19, 1953. A. No, sir, it is not 
the position of the Regional Office, or our feeling in the 
matter that a, shall we say, “legal strike” started at the 
time the Grand President authorized it. Our reasoning 
was based on the provisions of Section 4(a-2)(iii), which 
provides that days cannot be considered as days of 

114 unemployment when the claimants’ unemployment 
was due to a stoppage of work because of a strike, 

and the strike was commenced in violation of the estab¬ 
lished rules and practices of a bona fide labor organiza¬ 
tion. Now, the key word, it seems to me, speaking as 
Regional Office representative, is the word “commenced” 
If the strike is commenced illegally, there would seem to 
me to be no way in which the status of that strike could 
suddenly, by a word, be changed to one that could be 
considered legal. 
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Q. »The Regional Office’s position, as I understand it, 
Mr. Nokes, is that this strike, which you have held to have 
been commenced in violation of the established rules and 
practices of a bona fide labor organization, continued 
throughout the entire period of unemployment? A. There 
was no termination of the strike. The one which began on 
September 24 continued through the entire period of un¬ 
employment. There was no change in status, that is, in 
legality. 

Q. So that, if the Referee should affirm your decision 
with respect to days from the beginning of this strike 
through October 19, 1953, you feel the decision would have 
to be affirmed throughout, is that correct? 

MR. NOKES: That is correct, yes sir. 

i t • • 

116 BY MR. SCHOENE: 

Q. In order that we may be able to develop any 
evidence material to that question, I think it might be 
appropriate to ask Mr. Nokes, at this time, what indica¬ 
tion is there that there is any issue about that? Is any 
one contending that there is a violation of the Railway 
Labor Act involved? What brings that up, rather than 
all the other possible disqualifications? 

REFEREE BRATNERD: T think that is an appro¬ 
priate question. Will you answer that, Mr. Nokes. 

A. Well, perhaps I can answer it in this way. When¬ 
ever there is a strike, there are two questions which must 
be answered by the Regional Office, or, rather, by the 
Railroad Retirement Board, in order to determine whether 
benefits may, or may not, be paid. One is whether the 
strike was called in accordance with the rules and prac¬ 
tices of the labor organization involved. Secondly, we 
must also determine whether it was called in accordance 
with the provisions of the Railway Labor Act. In all 
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cases we do consider those two questions, Mr. Schoene, or, 
I would say, where anyone has raised those two ques¬ 
tions, it is one thing we would consider before paying 
claims. 

117 Q. Is there any evidence whatever that there 
may have been a violation of the Kailway Labor 
Act? A. I wouldn’t want to commit the Board without 
going over the evidence more carefully. As I previously 
indicated, we made a determination only on this one 
issue. However, I would say, to my knowledge, no. 

• # • # 

122 Q. It is a fact, is it not, Mr. Nokes, that so far 
as the evidence before the Regional Office is con¬ 
cerned, you are unable to make any determination, based 
on the evidence, as to whether the stoppage of work would 
have continued beyond October IS, if a legally authorized 
strike had not been called, effective 12:01 a.m. October 19? 
Isn’t that true? A. May I ask you, Mr. Schoene, are 
you stating that, if Mr. Harrison had not legally author¬ 
ized a strike, we are not in a position to state whether 
the strike would have continued? 

MR. SCHOENE: That is the question. 

A. That is correct. 

• • • • 


By Regis Timothy McAuliffe, Chairman of the Protective 
Committee, Penn Central Lodge No'. 2158 

129 Q. What was the occasion for the Brotherhood 
membership leaving their employment, if that is 
what they did, on September 24, 1953? A. That was re¬ 
fusal of the company to arbitrate the issue of the adjust¬ 
ment of wages, notice of which we served on Julv 26, 
1953. 

Q. Now, that was the dispute that you had with the 
Railway Express Agency. But in response to what sort 
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of a communication did the membership assemble? A. 
You mean on the 24th? 

Q. On the 24th, yes. A. On the 13th of September, 
the membership held a meeting and elected a committee, 
an enlarged protective committee, to attempt to have the 
company adjust its grievance. In the event they were not 
successful, it was the duty of this committee to report 
back to the membership in a body their success or failure. 

REFEREE BRAINERD: Pardon me a moment, Mr. 
Schoene. 

Q. (To Mr. McAuliffe) Did I understand you to use 
the word “grievance”, and did you use that purposefully? 
You are talking about a grievance? A. I am the Griev¬ 
ance Chairman. 

MR. SCHOENE: I don’t think he is using the proper 
term with regard to a wage dispute. 

MR. McAULTFFE: Wage adjustment. 

MR. SCHOENE: 

Q. As I understand, it was the obligation of this 
130 enlarged protective committee that had been desig¬ 
nated on the 13th, to report their success or failure 
in securing an adjustment of the dispute back to the 
membership as a body, is that correct? A. That is right. 

Q. Is that what they did on September 24? A. On 
the 24th, it became a fact to us that the company was not 
going to negotiate in good faith. We thought at that time 
it was necessary to tell the membership, so, therefore, we 
called a special meeting for the 24th. 

Q. Now, you did then report to the membership the 
failure to secure an adjustment of the wage dispute, is 
that correct? A. That was it. 

Q. Thereafter did the membership continue in session? 
A. The membership, as a body, did not, but the elected 
committee did. 

Q. Was the meeting, in form, continuous? A. It was 
continuous each day. awaiting word from Brother Morgan 
and his negotiating committee in New York. 
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Q. Was there a strike called by the Local? A. No 
sir. 

• • • • 

131 Q. Were you and the other officers of the Local 

Lodge authorized by your Local by-laws to call that i 

meeting? A. We were. 

Q. Is it your understanding that you had the author¬ 
ity, pursuant to your by-laws, to call such a meeting, and v 
that that is the action you took? A. Article 6, Section 
1, of our Local by-laws, empowers the president of the 
organization to call a meeting at his discretion, or upon * 

the demands of the membership. 

Q. Now, Mr. McAuliffe, on or about October 16, 1953, 
did you go to Cincinnati to confer with Grand President 
Harrison? A. Yes sir. We received orders at approxi¬ 
mately 4:30 on the afternoon of the 15th of October. . 

Q. And who accompanied you on that trip? A. Mr. 

Schultz, our President, Mr. Mayberry, Grand Lodge Rep¬ 
resentative, and myself. * 

Q. Mr. Mayberry is a Grand Lodge Representative? 

A. Yes sir. 

Q. And was he with you in the course of the meeting 
that had occured prior to that time? A. He was there 
continuously. 

• • # • 

132 Q. What instructions did you receive in Cincin- « 
nati at that meeting? A. We were instructed by 

the Grand President that the company had refused to 
negotiate in good faith, and that he felt it was necessary 
to call a localized strike in the cities of Pittsburgh, De¬ 
troit, and Milwaukee, and we could either accept or reject * 
that, then and there, and place ballots in the hands of our 
membership so that they would abide by the Grand Lodge 
Constitution. •< 

• j* • • 

133 A. The Committee was informed, at that time, 

of the procedure as outlined by Grand President 4 
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Harrison at Cincinnati. They were informed by Presi¬ 
dent Schultz, and they were also informed that we would 
have to have the ballots in by the next evening because 
we were authorized to strike officially at 12:01 on the 
morning of the 19th. 

Q. As I understand it, you had already been advised 
in Cincinnati that, if the membership voted a strike by 
the appropriate, required majority, then Mr. Harrison 
would authorize a strike to be effective at 12:01 on the 
19th, is that correct? A. Yes sir. 

Q. So you gauged your procedure accordingly? You 
did so, so as to be able to vote the membership prior to 
that time, is that correct? A. We were advised that, if 
we did not get the necessary membership to vote, we 
would very likely be back to work. So it was our problem 
then to arrange to try to contact 402 people within this 
county. This committee was designated as the Election 
Committee, and also to use the telephones to contact all 
members. 

• * • jm 

137 Q. Now, Mr. McAuliffe, if, in this balloting that 
occurred on October 17 and 18, the majority of the 
membership had voted against the strike, would the em¬ 
ployees have gone back to work the following day? A. 
It would have been necessary, based on the fact that it is 
a democratic organization, for them to go back. 

Q. In other words, if I understand you correctly, once 
the strike ballot had been determined upon and taken, if 
the vote had gone against a strike, in accordance with 
your regular democratic processes, that would have been 
the determination, and the men would have been 
13S back to work on October 19? A. That is uffiat I 
wrould say, yes sir. 

Q. So, is it a proper conclusion then, from that infor¬ 
mation, that on October 19 and thereafter until the end of 
the strike, the employees were absent from wrork because 
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they were engaged in a strike duly authorized and called 
pursuant to the constitution and by-laws of the Brother¬ 
hood of Railway and Steamship Clerks? A. Yes sir. 

Q. That was the sole reason why they were absent 
from their employment during that period? A. Yes sir. 

Q. How long did the strike last, Mr. McAuliffe? A. 
From October 19 to December 17. 

• • • t 

144 REFEREE BRAINERD: Yes, I have a few 
questions, Mr. Schoene. 

Q. Mr. McAuliffe, will you tell me what the reason 
was for the establishment of this “ Protective Committee”, 
or did I misunderstand you? That there was a Protec¬ 
tive Committee already established, and that this was an 
enlargement of that committee on September 13? A. 
The reason why was that we had filed for the upward ad¬ 
justment of our wages on July 26, and a conference 

145 was scheduled during the week of September 5, in 
New York, to discuss the upward wage adjustment, 

and the company at that time refused to consider the 
Pittsburgh case together with the Milwaukee and Detroit 
cases, because they had been filed prior, that is, in the 
month of May or June; so they refused to discuss the 
Pittsburgh case at that time and act on the upward ad¬ 
justment in good faith, and our membership did not like 
that. 

• • # m 

147 Q. Now, during the continuous meeting, was 
there picketing of the Express Agency’s premises? 
A. No sir. We attempted to picket on the morning of 
the 26th of September—a restraining order was placed 
against us, from picketing the property of the Express 
Agency. 

Q. Was that restraining order later revoked? A. Yes 
sir. 

Q. Did you then start picketing again? A. Yes sir. 
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Q. And that was prior to the beginning of the author¬ 
ized strike? A. No sir, that was after the authorized 
strike. 

Q. That was after the authorized strike began? A. 
Yes sir. 

Q. Now tell me, Mr. McAuliffe, do you ordinarily 
picket when you are out in continuous meeting, is 

148 that an ordinary procedure? A. I wouldn’t say 
so, sir, because I am not too familiar with it—I 

have never had one before. 

i i • t 

Q. Do you know, Mr. McAuliffe, of any telegram or 
communication that was sent by any officer of the Grand 
Lodge to your local organization respecting advice, or 
notification, or ordering the local men to return to their 
work? A. Well, as it has been stated, the telegram was 
sent to the General Chairman by Vice Grand President 
Morgan. 

Q. Was that a document which was introduced in the 
record ? 

MR. SCHOEXE: No, I think it is in his statement. 
REFEREE BRAINERD: 

Q. I understand that it was in your statement, but you 
have knowledge of such a telegram’s having been 

149 sent from the Grand Lodge? A. Yes sir. 

Q. Do you know the contents of the telegram, 
Mr. McAuliffe? A. Not offhand. 

Q. Do you know if a member of your local organiza¬ 
tion has a copy of that which he could present to the 
Referee? A. I don’t believe so, sir, because practically 
all the copies I have, I mean, I have practically all the 
correspondence. 

MR. SCHOENE: I will undertake to obtain a copy 

from the Grand Lodge, and provide it to the Referee. 

# • • • 

By Harry Thomas Schultz, President of Lodge 2158 

Q. Do you agree with Mr. McAuliffe that, if the 
result of the ballot that was taken on the 17th and 
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18th of October had been opposed to a strike, you would 
have been back to work on Monday morning, the 19th? 
A. There is no question about our going back to work if 
we had not gotten a majority, because the instructions 
of the Grand President were that we could not force a 
strike on the people. If the ballot was lost they would 
return to work, subsequent to the taking of the ballot. 

Q. It is then also your judgment that, on and after 
October 19, 1953, up until the strike was called off, the 
employees -were absent from work solely because of an 
official strike called in accordance with the constitution of 
the Brotherhood of Railway and Steamship Clerks, is that 
correct? A. That is true. After it was official, they 
received their benefits from the Grand Lodge under the 
official procedure of the Grand Lodge Constitution. 

154 Q. Mr. Schultz, were you cognizant of this wire, 
that was made a part of the record, from Mr. 

Morgan, dated September 25, 1953? A. Yes, we received 
a wire. 

Q. You knew of the wire? A. I knew of it. 

Q. You knew of the wire in September 1953? A. Yes 
sir. 

155 Q. You have stated, in answer to Mr. Schoene’s 
questioning, that, had the strike ballot turned out so 

the membership was not in favor of going on strike, you 
would have returned to work in accordance with the 
wishes of the Grand Lodge of your organization. Now, 
will you tell me your feeling with respect to this wire, as 
against your feeling that you should go along with the 
wishes of the Grand Lodge with respect to the outcome of 
the strike vote? A. I don’t remember the exact wording 
of the wire, but from what I can recollect, at the time it 
wasn’t a strike order; it was more in the form of a re¬ 
quest. At least, we considered it a request, not an order 
to go back to work. 
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Q. Mr. Schultz, you were President of the Local at 
that time, is that correct? A. Yes sir. 

Q. Did you take any official cognizance of this wire 
from Mr. Morgan to the extent of voting on it, as to 
what should be done? A. We read that at some meet¬ 
ing. There w*ere tw~o special meetings, the first one, and 
then the interim period where the enlarged Protective 
Committee was in session. And then, when we called the 
second continuous meeting, or the second special meeting, 
and it developed into a continuous meeting, we read that 
wire at that particular meeting. 

Q. Now, do I understand this correctly, that this sec¬ 
ond continuous meeting was a meeting of all your mem¬ 
bership? A. That’s right. 

156 Q. Those wffio were vitally interested? A. It 
happened this way. Under Article 6, Section 1, of 
our Local By-law's, I was authorized to call the first meet¬ 
ing, special meeting, because of conditions that existed at 
that time. 

Q. When you speak of the first meeting, Mr. Schultz, 
you refer to the meeting of the enlarged Protective Com¬ 
mittee, and not to a meeting of all members? A. This 
is a total meeting. 

Q. It is a total membership meeting? A. And at that 
time they elected an enlarged Protective Committee. 

Q. So that I will understand this correctly, was that 
the meeting on September 13, 1953? A. Yes, I believe 
,it was, that was the first 

Q. Now:, at the beginning of the second continuous 
meeting, the meeting of the total membership, do I under¬ 
stand correctly that you read this telegram from Mr. 
Morgan? A. Yes, we incorporated that right in the 
meeting—we read his communique across the table. 

Q. And was some sort of vote taken as to whether the 
advice of Mr. Morgan should be followed? A. I believe 
that w’as included in the ultimate outcome of the meeting. 
In other w-ords, the officers already stated their position. 
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and we read the communique, and we advised them as 
much as we could advise them the exact status, or 
157 conditions, and the wire was read during that pe¬ 
riod, then we called for the wishes of the member¬ 
ship. 

Q. And I take it that the wishes of the membership 
were that you were to remain in continuous meeting? 
A. That’s right. 

Q. Now, Mr. Schultz, I asked Mr. McAuliffe this ques¬ 
tion ; I would like to ask it of you. As President of Local 
2158, to your knowledge, have you ever picketed before, 
or have you had knowledge of picketing, where a contin¬ 
uous meeting of a labor organization was in session? A 
Well, as far as picketing was concerned, the people were 
out walking, but the signs did not indicate that we were 
on strike. In other words, it was just to inform the mem¬ 
bership that we were holding meetings down below and, I 
mean, there wns nothing we could do if they chose to dis¬ 
regard it and go to work, because we were not on strike, 
as proved by the people of the Superintendent’s Office. 
They worked up until the 19th. There was no action we 
could take against them, that was their prerogative. They 
had their own opinion; they decided to go to work, and 
they did work. 

Q. You say the pickets did carry signs, however? A. 
Well, the original signs, after an injunction w T as ordered 
against us, wns that continuous meetings were being held 

at the Fort Pitt Hotel. 

• # # ♦ 

By Alexander E. Knczovic, Financial Secretary 
of Lodge 2158 

160 Q. For all practical purposes, the matter of the 
continuous meeting was over with as soon as you 
completed your strike-ballot, is that correct? A. That 
is right, sir. 

Q. Do you also agree with their testimony that, if the 
results of the ballot had been against a strike, you would 
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have gone back to work on Monday morning? A. Yes 
sir, we would have, because practically a third of the 
membership hung around the halls awaiting the outcome 
of that ballot; that was Sunday evening. They wanted 
to know whether they were going back to work or going 
on strike. 

Q. That was the alternative—it was either there was 

a strike, or get back on the job? A. That’s right. 

• • • • 


By Marvin L. McAllister, Staff Representative 
of Grand President 

167 Q. Article 13 is entitled “Grand President’s 
Duties and Prerogatives”? A. Correct. 

Q. What does Section 4 provide? A. Section 4 pro¬ 
vides that: “He shall have sole power and authority to 
interpret the Constitution and laws, subject to appeal to 
the Grand Executive Council, and shall advise the mem¬ 
bership through the Railway Clerk of any such interpre¬ 
tations issued, and may issue dispensations not incon¬ 
sistent with said Constitution and laws.” 

Q. Is it your understanding, Mr. McAllister, that pur¬ 
suant to that authority and duty prescribed in Section 4 
of Article 13, it would be the sole function and responsi¬ 
bility of the Grand President to determine whether a 
strike within the meaning of the other terms and provi¬ 
sions of the Constitution had occurred? A. That is cor¬ 
rect. 

• • • • 

168 Q. Has the Grand President made any determi¬ 
nation that an unauthorized strike occurred among 

the Express employees, members of Local Lodge 215S, in 
September or October of 1953? A. He has not. 

Q. Has he taken any steps to expel any of the mem¬ 
bers of Local Lodge 215S, pursuant to Section 8 of Ar¬ 
ticle 2 of the Protective Laws ? A. He has not. 

Q. Has the Lodge taken any action to expel any of 
its members for such participation? A. No sir. 
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Q. No action has been taken, I take it, also then to¬ 
ward lifting the charter of that Lodge, or any other puni¬ 
tive action? A. That is correct, no such action has been 
taken. 

169 Q. You understand from those circumstances 
that the Grand President, in the exercise of his 
official authority, responsibility, and obligation to apply, 
interpret, and enforce the Constitution, has determined 

that there was not an unauthorized strike? A. Yes sir. 

• • • * 

171 Q. Do you feel, Mr. McAllister, that every pro¬ 
cedure envisaged by your Constitution, that is, the 

172 Constitution of the Brotherhood of Railway Clerks, 
was carried out with respect to the authorized 

strike? A. I do, sir, that’s right. 

REFEREE BRAINERD: I have no further questions, 
Mr. Schoene, do you? 

MR. SCHOENE.: One or two further questions. 

Q. Just to make sure the record is perfectly plain on 
Mr. Harrison’s approval or participation with respect to 
this matter, do you know, as a matter of your own knowl¬ 
edge, that Mr. Harrison was thoroughly acquainted, in 
detail, with what was going on in Pittsburgh over this 
period from September 23 on? A. Yes sir, he was ac¬ 
quainted with it. 

Q. He had personal knowledge of what occurred? A. 
Yes sir. 

• t • i 

By John M. Meisten, Director of Labor Relations, 
Department of Personnel, Railway Express Agency, Inc. 

182 Q. You have heard the testimony here of va¬ 
rious individuals who were not only participants in 
the strike, but officials of the Local which started the 
strike, the official strike procedures, and who were, as 
they stated, in continuous meeting prior thereto. Is 
there anything that you would care to state, without spe¬ 
cific questioning, with respect to this situation as it was 
your understanding at the time the situation existed? 
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A Well, it is rather difficult for me to take their com¬ 
bined testimony, at this time, and express my specific 
views as to its accuracy. 

Q. I don’t wish you to argue with the testimony they 
have given, but, rather, state factually what you consider 
the situation was at the time. A. I can make a brief 
statement of what I feel the facts were, based upon my 
personal knowledge and the records that we have in our 
office, and the correspondence exchanged between the 
parties. 

Q. Will you do that then, please, Mr. Meisten? A. 
Officially, we received a notice from Mr. Robert Morgan, 
Vice Grand President of the Brotherhood, dated July 29, 
in which he made a request for an increase in the rates of 
pay of positions of employees at Pittsburgh of S7V2 cents 
an hour, to become effective August 29, 1953, and 
183 requested a conference on the provisions of Section 
6 of the Railway Labor Act. 

We responded to Mr. Morgan’s letter on August 3, and 
pointed out to him that his demand for an increase in 
wages wus premature, because our previous wage agree¬ 
ment dated March 2, 1951, contained a moratorium by 
which neither party could negotiate changes in rates of 
pay prior to October 1, 1953. 

Mr. Morgan then indicated that he would invoke the 
services of the National Mediation Board, and later, I 
believe in the middle of August, we were advised that the 
Board’s services had been invoked, and they had re¬ 
quested a statement from us. 

We submitted a statement outlining our views, and the 
Board assigned Mediator MacSwan to commence media¬ 
tion of the case in New York City on September 8. We 
had several meetings with MacSwan, and I understand 
he met also with the Clerks’ representatives. 
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Q. Pardon me. Do I understand correctly that your 
officials of the Railway Express Agency met separately 
with Mr. MacSwan? A. Well, mediation can be joint or 
separate. 

Q. But this was separate? A. In many cases media¬ 
tion at least starts with separate sessions and ultimately 
winds up in a joint session. We met separately with Mr. 
MacSwan on a couple of occasions, and the mediation was 
still pending when the first work stoppage occurred in 
Pittsburgh on September 14, and at that time the men 
returned to work on the 15th, but some twenty other men 
were withheld from the service, apparently to make up 
this enlarged committee of which the employees have tes¬ 
tified. 

• • • • 

186 Q. You did know it was sanctioned as of Octo- 

187 her 19, 1953? A. Yes sir, we obtained copies of 
the notices from the Grand President to the Gen¬ 
eral Chairman. 

Q. Were they sent to you? A. No, they were not 
sent to us; they were given to us. That information, 

usually, is exchanged; there is nothing to hide. 

• * • • 

188 Q. As a matter of fact, you had contempora¬ 
neous negotiations going on with respect to Pitts¬ 
burgh, Detroit, and Milwaukee at that time, did you not? 
A That is correct. 

Q. And almost simultaneously, a strike ballot was 
taken in all three places in support of that wage request, 
was it not? A. That is right. 

MR. SCHOENE; That is all I have on that subject. 
BY REFEREE BRAINERD: 

Q. One other question comes to me, Mr. Meisten. Did 
you ever get a final determination by the Mediation 
Board, to your knowledge? A. Of wffiat, sir? 

189 Q. Of whatever they considered was before 
them? A. The Mediation Board never makes a de- 
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termination. They hold on to a thing until they feel that 
their services would no longer be of use to the parties. 

Q. But I understood, either through your testimony or 
something that has been adduced heretofore, that a Me¬ 
diation Board had been adjourned, or recessed, on an 
issue—I don’t think it would add to the merits of the case. 
A. They sent out a joint telegram to the Brotherhood 
and to our company, saying their mediation was recessed 
pending the determination of the issues by the Mediation 
Board. Now what they meant by that I can’t tell you. 

REFEREE BRAINERD: I don’t know either, that is 
why I asked the question. 

Q. Did you ever receive anything, officially, that they 
had made some determination—the answer is, no? A. 
Yes sir, I can’t say whether they made any determination. 

REFEREE BRAINERD: I have nothing further, Mr. 
Meisten, thank you very much. You are excused, unless 
Mr. Sehoene has something further. 

MR. SCHOENE: Just one further question. 

Q. Following up the matter that was previously in¬ 
quired about, particularly as to the wage adjustment dis¬ 
pute at these other points. The continuation of those 
disputes, and the strikes both at Pittsburgh and 
190 at these other points, resulted eventually in the 
appointment of an emergency board, didn’t they? 
A. That is correct, sir. 

Q. And when that board was appointed to deal, it was 
appointed to deal specifically with the wage benefits, was 
it not? A. Yes sir. T believe there were some nineteen 
cities involved at that time. 

Q. By that time it had spread to some nineteen cities, 
and it was the adjustment of wage rates of the various 
classifications, was it not, that was involved? A. That, 
is correct. 

*Q. And when that board was appointed, all the then 
pending strikes, including Pittsburgh, were called off? 


A. That is right. 

•, • • * 

191 Q. Now, with respect to the Railway Labor Act, 
you are familiar with Section 6, I assume? A. 

Yes, I am. 

Q. Would you say that, other than your interpreta¬ 
tion of the wage agreement—and I think it was called the 
“working agreement”—there was any violation of Section 
G by the action of the representatives of the Brotherhood 
of Railway Clerks? A. Well, if you mean that they gave 
us thirty days’ notice— 

MR. BRAINERD: That is what I had in mind, spe¬ 
cifically. A. —of a proposed change to that extent there 
was no violation. They gave us a thirty day notice, but, 
of course, we took the position that they gave us notice 
within the period in which they were barred from chang¬ 
ing the agreement. 

Q. But do you believe, Mr. Meisten, that, in taking 
that position, there was any idea in your minds that Sec¬ 
tion 6 had been violated in any way? A. No, based on 
their original notice, I would say that Section 6, as such, 
was not violated. I think the section that was violated 
was Section 2. 

Q. And would you tell me in what respect you believe 
that to be the case? 

192 MR. SCHOENE: What section was that? 

A. Section 1 or 2. I don’t recall offhand the 
section that imposed the obligation on the Brotherhood 
and the carriers to exert every possible effort to make 
and maintain agreements to avoid interruptions to inter¬ 
state commerce. Section 2, First, that would be. 

REFEREE BRAINERD: 

Q. Yes. Well, is it your position, then, that the em¬ 
ployees did not exert every reasonable effort to make 
and maintain agreements concerning rates of pay, rules, 
and working conditions? A. Yes sir, I say they did not 
exert reasonable effort to maintain their agreement be- 
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cause tlieir agreement specifically barred them from mov¬ 
ing until October 1, 1953. 

REFEREE BRAINERD: I have no further questions 
on that particular point. Mr. Schoene? 

MR. SCHOENE: Let me see whether I can get clearly 
what Mr. Meisten’s view is there with respect to Section 
2, First. 

Q. Do I understand that it is your view that the serv¬ 
ice of the notice prior to October 1, was a violation of 
the moratorium agreement, and therefore a failure to 
carry out the duty to maintain agreements? A. Yes sir, 
I would say it is. 

Q. Well, do you know of any authority interpreting 
the word “maintain”, as it is used, as being synony- 
193 mous with “not violated”? A. Not offhand, I 
don’t. 

Q. Its more natural reading would be to make and 
keep in effect an agreement, rather than in a sense of not 
violated? I have had a lot of experience with the Rail¬ 
way Labor Act, and it is the first time I have heard it 
suggested that that is the meaning you have ascribed to it. 
A. I think that is a perfectly natural meaning. 

Q. The employees did serve notice and solicit negotia¬ 
tions, did they not? A. They did sir. 

Q. And did the carrier decline to negotiate on those 
notices? A. Yes sir, it did. 

Q. And when they did, the employees, having been 
blocked in their efforts to negotiate by the refusal of the 
carrier to engage, invoked the services of the National 
Mediation Board in their further effort to obtain agree¬ 
ment on some wage adjustments, did they not? A. They 
did. 

Q. Now, insofar as the so-called moratorium agree¬ 
ment is concerned, there was disagreement between you 
and the organization as to whether the moratorium ap¬ 
plied to this particular request that was being made, was 
there not? A. Yes sir, there was. 
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Q. That is, specifically, the agreement of, what was it, 
March 2, 1951, provided in a note that the mora- 

194 torium should not prohibit adjustments in the rates 
of individual positions, and the Brotherhood con¬ 
tended that the requests they were making fell within 
that exception provided for in the note, and you disagreed 
with them, isn’t that right? A. That is correct. 

Q. And so, actually, what you allege to be a violation 
of the agreement results from disagreement between the 
parties as to what the agreement means, or permits, isn’t 
that right? A. Well, of course, that is a point of view, 
I suppose it would be a controversial point. 

Q. That’s right. If the agreement means what the 
Brotherhood says it meant, then they are not violating. 
A. If the agreement means what the Brotherhood said 
it meant, then we had no moratorium. That is another 
way of putting it. 

• • # • 

By Kenneth F. Nohes, Regional Adjudicator, on recall 

195 REFEREE BRAIXERD: I wonder if you would 
save those comments for a minute, Mr. Schoene, 

and let me ask Mr. Xokes if he feels that, on the basis 
of what he has heard today in testimony, including that 
of Mr. Meisten, there is additional evidence that should 
be gathered, evidence, as such, not argument, with re¬ 
spect to the application of Section 4(a-2)(iii)—that por¬ 
tion that applies to the Railway Labor Act—whether or 
not the Railway Labor Act was violated. 

MR. XOKES: I wouldn’t want to commit myself on 
that without giving it further thought, Mr. Referee. How¬ 
ever, I am certain that the Regional Office vrould be 
agreeable to whatever determination you might wash to 
make on that point, along wdth the determination as to 
whether the stoppage of work, or strike, if I may use 
that term, was called in accordance with the statutes and 
by-laws. It is entirely agreeable to us that you make 
whatever determination you feel is fitting. 
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REFEREE BRAIXERD: Then you could not say you 
propose to call the Referee’s attention to any particular 
aspect of the Railway Labor Act in this case which might 
change the Referee’s ruling? 

MR. XOKES: No, I am willing to trust to the Ref¬ 
eree’s good judgment. 

• • # • 

Designation K 

210 Appellants’ Exhibit “F” 

BROTHERHOOD OF RAILWAY AND 
STEAMSHIP CLERKS 

Freight Handlers, Express and Station Employes 
“Affiliated with A. F. of L.” 

PENN CENTRAL LODGE NO. 2158 
Express Division 
Pittsburgh, Penna. 

September 30, 1953 

To A1 Members of B.R.C.—Local 215S: 

Dear Brothers and Sisters: 

You are hereby instructed to refrain from picketing 
any of the Agency’s Offices or Terminals in accordance 
with Judge John Drew’s order of September 26, 1953. 
Please comply. 

We are allowed to have peaceful observers at all points 
so we urge you to see Brothers Cianca, Jacesko and 
Davis for assignment to duty. 

We have made arrangements with the Railroad Retire¬ 
ment Board to have you file for unemployment compen¬ 
sation at any of the locations listed on the attached sheet. 

Do not crowd any one location. I suggest that you go 
to the Claim Agent’s Office nearest to your home; in the 
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event they are unable to handle your claim go to the Rail¬ 
road Retirement Office in the Victory Building at corner 
of 9th Street and Liberty Avenue. 

When filing your claim you should: 

1. Report for filing on the 7th day. Those who did not 
work on Thursday, September 24, should file on 
Wednesday, September 30. Those who did not work 
on Friday, September 25, should file on Thursday, 
October 1. 

2. You should have your BA6 Form Statement of 
Earnings or at least your Social Security number. 

3. Item No. 17, Reason for being unemployed you 
should mark [X] other and specify—“Protest Meet¬ 
ing.” 

Important Notice 

The filing of your claim starts the process to de¬ 
termine if claims for benefits under our circumstances 
are payable. 

We are doing our level best to comply with your in¬ 
structions given to us at the meeting on Friday, Septem¬ 
ber 25. Your cooperation is appreciated. Keep in touch 
with your Protective Committee when in doubt. 

Sincerely and fraternally, 

Harry T. Schultz 
President 

Designation L 

212 Appellants’ Exhibit “G” 

TELEGRAM DATED 
SEPTEMBER 25, 1953. 

E. J. WILSON 

HOTEL ROOSEVELT, PGH 

AM DIRECTING THAT ALL EMPLOYEES BE RE¬ 
TURNED TO WORK IMMEDIATELY PENDING ME- 
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DIATION AND HANDLING OF OUR PITTSBURGH 
WAGE ADJUSTMENT DEMAND OF THIRTY SEVEN 
AND ONE HALF CENTS PER HOUR ON ITS 
MERITS. 

ROBERT MORGAN, 

VICE GRAND PRESIDENT 

Designation M 

260 March 9,1955 

General Counsel 
Secretary of the Board MBL 

Review of Record in Appeals of Herbert J. Kleber, S.S.A. 
No. 181-16-0096, and Others in Like Circumstances 

The Board directed me at its meeting today to ask you 
to examine the record carefully in the Appeals of Her¬ 
bert J. Kleber, S.S.A. No. 181-16-0096, and others in like 
circumstances and be prepared to discuss with the Board 
whether the record is sufficiently complete in all respects 
to support a decision of the Board. In this connection, 
the Board wishes to be sure that opinions of the Board’s 
legal staff considering the term “commenced” in section 
4(a-2) (iii) of the Railroad Unemployment Insurance Act 
are part of the record. If you consider the record defi¬ 
cient in any respect, the Board would like you to be pre¬ 
pared to inform it what further information should be 
obtained to remedy the deficiencies. 

ec: Board Members 

Chief Executive Officer 

[Handwritten:] Opinion on “commenced” point is at¬ 
tached to Appellants’ Brief as Exhibit “D”. 

M. F. Gibbons 

Designation N 

238 Appellants ’ Eochibit “D” 

November 21, 1951. 
M-156 


L-51-533 



124 A 


The Director of Employment and Claims 
The General Counsel 

Strike—International Longshoremen’s Association 

In accordance with your request of August 23, 1950, I 
herewith submit my opinion on the following: 

Question 

Is Section 4(a-2)(iii) of the Railroad Unemployment 
Insurance Act applicable with respect to employees 
whose unemployment wras due to a stoppage of work 
because of a strike commenced June 16, 1950, against 
The Toledo Lakefront Dock Company, the Toledo, 
Lorain & Fairport Dock Company, and the Cleveland 
Stevedore Company, 1 by certain members -of the In¬ 
ternational Longshoremen’s Association? 

Opinion 

The question is answered in the negative. 

Facts 

It appears from the material w'hich has been submitted 2 
that on January 28, 1950, Local 158 of the International 


1 The Toledo Lakefront Dock Company, the Toledo, Lorain & 
Fairport Dock Company and the Cleveland Stevedore Company (at 
least with respect to its operations at Huron, Ohio) are “employ¬ 
ers” under the Acts administered by the Board. Employer Status 
List, Items 6790.1, 6791, and 1502. 

2 A large part of the information has been furnished by Thomas 
C. Sparks, General Manager of The Toledo Lakefront Dock Com¬ 
pany, and Robert P. Velliquette, President of Local 158 of the In¬ 
ternational Longshoremen’s Association. However, the Board’s 
district manager at Cleveland, who assisted in conducting the inves¬ 
tigation for the Board, reports that this information applies equally 
to the negotiations between the Toledo, Lorain & Fairport Dock 
Company and Locals 106 and 1634. He states that a representative 
of each Local was present at all of the conferences and that Mr. 
Velliquette acted as chief spokesman for all of them. 
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Longshoremen’s Association, representing certain em¬ 
ployees of The Toledo Lakefront Dock Company, and 
Locals 106 and 1634, representing certain employees of 
the Toledo, Lorain & Fairport Dock Company, noti- 
239 fied the respective Companies of their desire to nego¬ 
tiate changes in rates of pay and working condi¬ 
tions. 3 On January 30, 1950, the Companies notified the 
Locals that they too desired to make certain changes in 
the existing agreements. 

The first meeting between the Locals and the Compa¬ 
nies was held on March 15, 1950, and negotiations con¬ 
tinued until the middle of June, when it became apparent 
that no agreement could be reached by the parties. The 
first meeting was held under the direction of the Federal 
Mediation and Conciliation Service, and at some of the 
subsequent meetings a conciliator appointed by that Serv¬ 
ice or a mediator designated by the National Mediation 
Board, or both, took part in the negotiations. The Locals 
contended throughout these negotiations that the provi¬ 
sions of the Labor Management Relations Act, 1947 (Taft- 
Hartley Act), and not those of the Railway Labor Act, 
were applicable to their labor relations with the Com¬ 
panies. It appears that in previous years all negotia¬ 
tions between the Locals and the Companies had been 
carried on under the provisions of the Labor Manage¬ 
ment Relations Act, 1947, or the National Labor Relations 
Act (Wagner Act). During the latter part of April, 1950, 
representatives of the Locals requested an opinion from 
the Interstate Commerce Commission with regard to 
whether the Companies were covered by the Railway 
Labor Act; however, nothing was heard from the Com¬ 
mission until about June 21, 1950, after negotiations had 
broken down. 


3 Locals 1377 and 1396, which represented certain employees of 
the Cleveland Stevedore Company, had not yet made demands upon 
that Company. 
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During most of the time the negotiations referred to 
above were being carried on, discussions were also taking 
place between the Cleveland Stevedore Company and Lo¬ 
cals 1377 and 1396 of the International Longshoremen’s 
Association, which represented certain employees of that 
Company. It appears that prior to March 1, 1950, in ac¬ 
cordance with the requirements of their agreements with 
the Company, the Locals notified the Company of their 
desire to make certain changes in the agreements. There¬ 
after, meetings between representatives of the Locals and 
the Company were held, and on May 15, 1950, at the re¬ 
quest of both parties, a conciliator was assigned by the 
Federal Mediation and Conciliation Service to assist in 
the negotiations. Previously, all negotiations between the 
Locals and the Company had been carried on under the 
provisions of the Labor Management Relations Act, 1947, 
or the National Labor Relations Act, and during this pe¬ 
riod of the negotiations between Locals 1377 and 1396 
and the Cleveland Stevedore Company the services of the 
National Mediation Board were neither requested nor 
proffered. 

On June 9, 1950, a meeting of the Lake Erie Council of 
the Coal and Iron Ore Dockmen was held. It appears 
that this Council had been formed by Local 158, which 
represented employees of The Toledo Lakefront Dock 
Company, as well as by Locals 106 and 1634, representing 
employees of the Toledo, Lorain & Fairport Dock Com¬ 
pany, and Locals 1377 and 1396, representing employees 
of the Cleveland Stevedore Company. Just when 
240 the Council was formed does not appear. At this 
meeting delegates from all five Locals and Simon 
P. O’Brien, District Representative of the International 
Longshoremen’s Association, were present. The delegates 
recommended that a strike be commenced, and directed 
that a strike vote be taken by each of the Locals not later 
than June 14, 1950. It appears that a large majority of 


127 A 


the members of each of the five Locals voted in favor of 
a strike. At a meeting of the Lake Erie Council on June 
15, 1950, the strike vote was reported, and after a gen¬ 
eral discussion it was decided that Russell R. Morse, Sec¬ 
retary-Treasurer of the Council, should send the dock su¬ 
perintendents of all three Companies the following tele¬ 
gram: 

‘‘You are hereby notified that a strike has been or¬ 
dered by the Lake Erie Council members unless ne¬ 
gotiations are undertaken within the next 24 hours 
with the Lake Erie Council. If interested please 
contact President Lee Ferguson, of Lake Erie Coun¬ 
cil . . .” 

A telegram was also sent the Association’s International 
President Joseph Ryan, advising him of the action taken. 

The Toledo Lakefront Dock Company and the Toledo, 
Lorain & Fairport Dock Company thereupon advised the 
Mediation Board of the developments and urged it to 
take appropriate action to prevent the threatened strike. 
In response, the Mediation Board wired that Mediator 
Barr would be in Toledo June 16, 1950, to assist in set¬ 
tling the dispute. On that day, representatives of the 
tw’o Companies and the Council met with Mediator Barr. 
However, no agreement was reached, and on the same 
day all three Companies ware notified that the docks 
would be struck at 5:00 o’clock that afternoon. The 
strike occurred as scheduled. It appears that 140 em¬ 
ployees struck at The Toledo Lakefront Dock Company, 
in Toledo; 140 at the Toledo, Lorain & Fairport Dock 
Company, in Lorain and Fairport, and 80 at the Cleve¬ 
land Stevedore Company, in Huron. President Lee C. 
Ferguson, of the Lake Erie Council, has stated that per¬ 
mission for the strike was secured from Mr. O’Brien, the 
District Representative of the International Longshore¬ 
men’s Association, and that this wras in accordance with 
the Association’s Constitution and Rules of Order. In- 
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ternational President Ryan has also furnished advice 
that the strike “was an authorized strike sanctioned by 
the International Longshoremen’s Association”. 

On June 21, 1950, The Toledo Lakefront Dock Com¬ 
pany, the Toledo, Lorain & Fairport Dock Company, In¬ 
ternational President Ryan, President Velliquette of Local 
15S, and President Ferguson of the Lake Erie Council 
were advised by the National Mediation Board that the 
Interstate Commerce Commission had ruled that the two 
Companies were not carriers subject to the Interstate 
Commerce Act and that the Commission had no jurisdic¬ 
tion to determine whether the Companies were carriers 
subject to the Railway Labor Act. At the same time, the 
Mediation Board confirmed the position which it had pre¬ 
viously taken that the Companies were subject to the 
Railway Labor Act, and requested the Longshoremen’s 
Association to direct the employees to return to service 
and to permit the handling of the dispute as contemplated 
by that Act. 

241 On July 3, 1950, the President of the United 
States, by executive order, created an Emergency 
Board to investigate the disputes between The Toledo 
Lakefront Dock Company and the Toledo, Lorain & Fair- 
port Dock Company and certain of their employees rep¬ 
resented by the International Longshoremen’s Associa¬ 
tion. The dispute between the Cleveland Stevedore Com¬ 
pany and Locals 1377 and 1396 was not covered by the 
executive order, but the Emergency Board later agreed 
to consider it and to make recommendations regarding it. 
Sessions of the Emergency Board began on July 6, 1950, 
and continued intermittently through July 12, 1950. The 
representatives of the employees, throughout these ses¬ 
sions, protested the jurisdiction of the Emergency Board 
under the Railway Labor Act, and at one of the sessions 
a representative of the Federal Mediation and Concilia¬ 
tion Service was present. On July 13, 1950, all three 
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Companies and the respective Locals entered into interim 
agreements, and agreed to negotiate further regarding 
the issues which had not been settled. The employees 
returned to work on July 14, 1950. 

Discussion 

The Railroad Unemployment Insurance Act provides in 
pertinent part as follows: 

“There shall not be considered as a day of unem¬ 
ployment, with respect to any employee— .... any 
day with respect to which the Board finds that his 
unemployment was due to a stoppage of work because 
of a strike in the establishment, premises, or enter¬ 
prise at which he was last employed, and the Board 
finds that such strike was commenced in violation of 
the provisions of the Railway Labor Act or in vio¬ 
lation of the established rules and practices of a bona 
fide labor organization of which he was a member. 
. . .” (Section 4(a-2) (iii)) 

Since it does not appear that the strike in the instant 
case was commenced in violation of the rules and prac¬ 
tices of the International Longshoremen’s Association, 
we must determine whether it was commenced in violation 
of the provisions of the Railway Labor Act. 4 
242 The negotiations between the Companies and the 
Locals extended over a period of three or four 
months, and it was not until after negotiations had broken 
down that the strike occurred. Prior to these negotiations, 
the labor relations between the parties had been carried 


* It is unnecessary to determine whether, as the Cleveland Steve¬ 
dore Company contends. Locals 1377 and 1396 violated their agree¬ 
ments by striking, since Section 4(a-2)(iii) of the Unemployment 
Insurance Act is applicable only in cases involving violations of the 
provisions of the Railway Labor Act, or of the established rules 
and practices of the labor organization. A violation of agreements 
between the Company and the Locals, even if established, would not 
fall within either of these categories. Opinion No. L-50-591. 
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on under the provisions of the Labor Management Rela¬ 
tions Act, 1947, or the National Labor Relations Act, and 
as pointed out by the Emergency Board on page 3 of its 
report to the President dated August 11, 1950, “these 
unions and compnies were, therefore, strangers to the 
provisions and procedures of the Railway Labor Act”. 
Nevertheless, it is my opinion that the employees acted 
in accordance with the requirements of Section 2, First, 
of the Railway Labor Act “to exert every reasonable ef¬ 
fort ... to settle all disputes”, and it is apparent that 
they complied with Section 2, Second, since they conferred 
at length with representatives of the Companies in an 
effort to settle the disputes. Section 10 of the Railway 
Labor Act relates exclusively to the establishment of 
emergency boards and to procedure thereafter, and is 
clearly not applicable in this case, since the strike here 
involved was commenced before the appointment of an 
emergency board. Other restrictions in the Act against 
changing the status quo are directed only against carriers 
(Section 5, First (b), and Section 6). Cf. Opinion No. 
L-42-47. 

Accordingly, it is my opiinon that Section 4(a-2) (iii) of 
the Railroad Unemployment Insurance Act is not ap¬ 
plicable with respect to employees whose unemployment 
was due to a stoppage of work because of the strike com¬ 
menced June 16, 1950, against The Toledo Lakefront Dock 
Company, the Toledo, Lorain & Fairport Dock Company, 
and the Cleveland Stevedore Company. 


Myles F. Gibbons 
General Counsel 
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Designation 0 

262 April 14,1955 

General Counsel 
Secretary of the Board MBL 
Pittsburgh Strike Cases under the Railroad 
Unemployment Insurance Act 

Today, the Board instructed me to request you to de¬ 
termine whether a Board decision reversing the referee’s 
conclusion in the Pittsburgh strike cases (Appeals of 
Herbert J. Kleber, S.S.A. No. 181-16-0096, and others in 
like circumstances, and Appeal of Nicholas F. Balquist, 
S.S.A. No. 714-14-2348) on the ground the strike began 
illegally under the Unemployment Insurance Act and its 
effect continued until work was resumed, would be con¬ 
sidered a reasonable decision by the courts. 

cci Board Members 

Chief Executive Officer 

Designation P 

263 Memorandum 

Apr 28 1955 

L55-240 

To The Board 

From The General Counsel 

Subject Pittsburgh Strike Cases Under the Railroad 
Unemployment Insurance Act 

In the Secretary’s memorandum of April 14, 1955, ad¬ 
vice was requested as to whether a Board decision revers¬ 
ing the referee’s conclusion in the Pittsburgh strike cases 
(Appeals of Herbert J. Kleber, S.S.A. No. 181-16-0096, 
and others in like circumstances, and Appeal of Nicholas 
F. Balquist, S.S.A. No. 714-14-2348), on the ground that 
the strike began illegally under the Railroad Unemploy¬ 
ment Insurance Act and its effect continued until work 
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was resumed, would be considered a reasonable decision 
by the courts.* In my opinion, such a decision by the 
Board would be considered reasonable by the courts. My 
reasons for this opinion may be stated, I hope, fairly 
briefly. 

The referee’s conclusion cannot itself be said to be un¬ 
reasonable, that is, one which no reasonable tribunal 
could possibly reach, or which the Board would be barred, 
as a matter of law, from accepting. Further, his conclu¬ 
sion must be considered by the Board when it reaches 
its own decision. Compare, as to this, Universal Camera 
Corp. v. National Labor Relations Board, 340 U.S. 474, 
492-497 (1951) (a case under the Taft-Hartley Act 
264 which also considers the Administrative Procedure 
Act; the principles expressed, however, would prob¬ 
ably be considered applicable almost to the same extent 
in judicial review of Board decisions). 

Nevertheless, the ultimate question to be determined in 
these cases appears to be one peculiarly for the Board 
itself to decide. It is assumed that the Board would 
adopt the referee’s finding that on September 24, 1953 a 
strike and work stoppage commenced in violation of the 
rules and practices of the labor organization of which the 
individuals were members, within the meaning of Section 
4(a-2)(iii) of the Railroad Unemployment Insurance Act. 
(A contrary finding might well be questionable as a mat¬ 
ter of law. While by no means sufficient to make the in¬ 
dividuals eligible for benefits under the Act from Sep¬ 
tember 24 to October 18, such a contrary finding might 
lend greater support to the referee’s further conclusion 
that these individuals were unemployed from October 19 


# No special consideration has been given to the disclaimer of 
Mr. Balquist of participation in the strike or strikes; as the ref¬ 
eree found, his eligibility for benefits is governed by the same 
principles that are applicable to the other individuals involved. 
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to December 17, 1953 because of a strike and work stop¬ 
page legally commenced within the meaning of Section 4 
(a-2)(iii).) It is also assumed that the evidentiary facts 
found by the referee would, for the most part anyway, 
be adopted by the Board; that is, the Board would find 
such matters as that a strike vote was taken on October 
17 and 18, the vote was favorable to a strike, and a 
strike was authorized by the Grand President of the labor 
organization on on October 19, 1953. The question, then, 
would be roughly whether a new situation was thus 
created and a new strike and work stoppage began Octo¬ 
ber 19, 1953, as found by the referee; or whether the 
actions shown by the evidence did not materially 
265 affect the situation, and the strike and work stop¬ 
page which commenced on September 24, 1953 con¬ 
tinued in effect until work was resumed. This question 
may properly be described, I believe, as either a mixed 
question of fact and law or an ultimate factual question.** 
Its determination requires the application of the general 
rule of disqualification expressed in the Act to the par¬ 
ticular circumstances appearing in these cases, and this 


** The evidence before the referee shows that the local lodge of 
the Labor organization, to which the individuals belonged, initiated 
the strike and work stoppage of September 24, 1953, although a 
few individuals, perhaps half a dozen, did not cease work until 
October 19, 1953 or later. Had this situation been reversed, with 
only a few employees acting in concert in leaving work at the 
earlier date and the great bulk of the employees leaving work at 
the later date through strike action of the local lodge properly 
approved by the labor organization, a finding of a legal strike be¬ 
ginning at the later date would seem to be required. Whether, in 
this situation, the disqualification might continue to be applicable 
to the original few would present still another question, but prob¬ 
ably it should not apply, as the strike disqualification appears to 
be applicable, or not, to the entire group not working and inter¬ 
ested in the outcome. Thus, in the present case, the individuals 
who worked until about October 19 should find their cases gov¬ 
erned, like that of Mr. Balquist, by the determination as to the 
nature of the work stoppage. 
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application is a matter primarily to be determined by the 
Board rather than either the referee or the courts. The 
fact that the referee’s conclusion might also have been a 
reasonable one should not preclude the courts from de¬ 
ciding that a contrary conclusion was reasonable and 
should be sustained. Compare, in this respect, Unem¬ 
ployment Compensation Commission of Alaska v. Aragon, 
329 U.S. 143, particularly at 14S-154 (1946). 

/s/ Myles F. Gibbons 
Miles F. Gibbons 
General Counsel 
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STATEMENT OF THE QUESTIONS PRESENTED 

The parties stipulated that the questions presented to 
the Court for decision are as follows: 

1. Did the Board err in holding that any strike involved 
in this case was “commenced in violation of the provisions 
of the Railway Labor Act,” within the meaning of §4(a-2) 
(iii) of the Railroad Unemployment Insurance Act? 

2. Does the Board’s finding that any strike involved in 
this case was commenced in violation of any of “the re¬ 
quirements of the Railway Labor Act relating to the exer¬ 
tion of reasonable efforts to avoid interruptions of com¬ 
merce” have a reasonable basis in law and was it sup¬ 
ported by substantial evidence? 

3. Did the Board err in holding that any strike involved 
in this case was commenced “in violation of the estab¬ 
lished rules and practices” of the Brotherhood of Rail¬ 
way and Steamship Clerks, within the meaning of §4(a-2) 
(iii) of the Railroad Unemployment Insurance Act? 

4. Is the Board’s finding that an authorized strike was 
not “commenced” on October 19, 1953, supported by sub¬ 
stantial evidence? 

5. Is the Board’s finding that the unemployment after 
October 19, 1953, was not “due to” a stoppage of work 
because of a strike authorized on that date supported by 
substantial evidence? 



SUBJECT INDEX 


PAGE 


Statement of Questions Presented_ I 

Jurisdictional Statement_ 1 

Statement of the Case- 2 

Statutes Involved_ 12 

Statement of Points_ 12 

Summary of Argument___13 

Argument 


I* The Board had no authority in law to find 
that any strike commenced prior to the ap¬ 
pointment of an emergency board under 
Section 10 of the Railway Labor Act was 
“commenced in violation of the provisions of 
the Railway Labor Act”_ 15 

II. Even assuming that the Board had legal au¬ 
thority to find a strike begun prior to the 
appointment of an emergency board to be 
commenced in violation of the provisions of 
the Railway Labor Act, the Board’s finding 
that any strike involved in this case was 
commenced in violation of any of “the re¬ 
quirements of the Railway Labor Act relat¬ 
ing to the exertion of reasonable efforts to 
avoid interruptions of commerce” has no 
reasonable basis in law and was not sup¬ 
ported by substantial evidence_ 24 

m. The Board erred in finding that any stop¬ 
page of work herein was a strike commenced 
“in violation of the established rules and 
practices” of the Brotherhood of Railway 
and Steamship Clerks, such finding being 
contrary to the determination of the Grand 
President, made in good faith and consistent 
with his constitutional authority._ 28 
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No. 13019 


Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees, 

Petitioner , 
v. 


Railroad Retirement Board, 


Respondent. 


PETITION FOR REVIEW OF A FINAL 
DECISION OF THE RAILROAD RETIREMENT 
BOARD DENYING UNEMPLOYMENT INSURANCE 

CLAIMS 


JURISDICTIONAL STATEMENT 

The jurisdiction of the Railroad Retirement Board to 
entertain the proceedings before it is based on Section 
5(d) (i) of the Railroad Unemployment Insurance Act* 
The jurisdiction of this Court to entertain the present 
petition to review the Board’s decision is based on Sec¬ 
tion 5(f) of that Act. Appropriate facts to confer juris¬ 
diction are alleged in the petition to review in this Court 
and established by the record (J.A. 2-5.) 


* June 25, 1938, c. 6807, § 5(d) and (f), 52 Stat. 1094, as 
amended; U-S.C. Title 45, §355 (d) and (f). 



STATEMENT 


This is a petition for review of a final decision of the 
Railroad Retirement Board denying unemployment insur¬ 
ance benefits to approximately 275 employees of Railway 
Express Agency, employed at Pittsburgh, Pennsylvania, 
who were unemployed from September 24, 1953, through 
December 17, 1953, as a result of a labor dispute between 
their collective bargaining representative, the Brotherhood 
of Railway and Steamship Clerks, Freight Handlers, Ex¬ 
press and Station Employes, hereinafter called the Broth¬ 
erhood, and their employer, hereinafter called the carrier. 
The dispute led to work stoppage during this period and 
the claimants’ unemployment during the period was due 
to their participation in such stoppage. Whether the na¬ 
ture of such stoppage was a “continuous meeting” from 
September 24, 1953, through October IS, 1953, followed by 
a strike from October 19, 1953, through December 17, 
1953, and whether unemployment during the latter period 
was due to the strike authorized to commence on October 
19, 1953, or was due to the stoppage begun on September 
24, 1953, are matters in controversy. 

Unlike most unemployment insurance acts, the Railroad 
Unemployment Insurance Act (U.S.C., title 45, §§351, 
et seq.) does not withhold unemployment insurance bene¬ 
fits for unemployment due to participation in strikes; 
ordinarily under this Act, strikers are entitled to benefits 
on the same basis as persons otherwise unemployed. The 
Act merely disqualifies as days of unemployment those 
days on which unemployment was due to a stoppage of 
work because of a strike commenced in violation of the 
provisions of the Railway Labor Act or in violation of 
the established rules and practices of a bona fide labor 
organization of which the employee was a member. It is 
the applicability of that disqualification which is involved 
in this case. 
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The nature of the issues in controversy is such that 
they can best be understood through a chronological sum¬ 
mary of the events occurring from the initiation of the 
labor dispute through the rendering of the Board’s final 
decision. 

Background for the claimed days of unemployment. 

(a) The attempts to obtain conferences with the carrier. 

On July 29, 1953, the Brotherhood sent the Carrier a 
notice, in accordance with Section 6 of the Railway Labor 
Act, with a request for a conference to consider the up¬ 
ward adjustment of the existing “rates of pay for all in¬ 
dividual positions at the Pittsburgh, Pennsylvania opera¬ 
tions effective August 29, 1953.” (J.A. 40) The request 
related to approximately 400 positions. (J.A. 69) The 
nation-wide agreement then in effect, covering some 40,000 
individuals (J.A. 87) barred proposals for changes in 
rates of pay before October 1, 1953, but permitted “ad¬ 
justments in the rates of individual positions.” (J.A. 41) 
The Carrier refused to grant the request, asserting that 
even a conference was precluded by the moratorium 
clause before October 1. (J.A. 41) The Brotherhood 

renewed the request for a conference “as required by the 
Railway Labor Act.” (J.A. 41) Although the Carrier’s 
Labor Relations Director freely admitted, when ques¬ 
tioned before the referee, that the interpretation to be 
given “individual positions” was one of “point of view” 
and its meaning “controversial” (J.A. 120), the Carrier 
again refused. (J.A. 41) 

(b) The attempts to mediate the dispute . 

On August 20, 1953, the Brotherhood, pursuant to Sec¬ 
tion 5 of the Railway Labor Act, requested and obtained 
mediation services on the dispute. (J.A. 41) In replying 
to an inquiry from the Secretary of the National Media¬ 
tion Board, the carrier repeated its contention that the 
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request even for a conference was contrary to the provi¬ 
sions of the agreement (J.A. 41) On Augnst 28, 1953, 
the Secretary of the National Mediation Board wrote the 
parties that it had no jurisdiction over the question of 
whether the Brotherhood’s request was barred by the 
moratorium clause in the agreement but that the case had 
been docketed and a mediator would be assigned to handle 
the dispute as to wages. (J.A. 42) On September 2, 
after being notified that a mediator would be available in 
New York City on September 8, the Vice President of 
the carrier replied that there was no dispute to be me¬ 
diated but that he would be available at his office Sep¬ 
tember 8 to discuss the question of jurisdiction. (J.A. 
42) The Brotherhood was promptly advised of the Car¬ 
rier’s position. (J.A. 88) 

(c) The stoppages of work. 

(1) “the continuous meeting” On September 14, 1953, 
work was suspended for a special meeting of the Brother¬ 
hood’s local Lodge No. 2158 at Pittsburgh (hereinafter, 
the Lodge), called pursuant to Article 6, §1 of the Lodge 
By-Laws. (J.A. Ill) At that meeting, the employees 
were informed of the Carrier’s position before the media¬ 
tor and an enlarged protective committee, consisting of 
20 to 25 employees, was established and began to hold 
continuous meetings. (J.A. 108) The other employees 
returned to work on September 15, 1953. The enlarged 
protective committee sought, but failed, to process the 
wage adjustment (J.A. 105.) It reported the fact that 
the carrier was not going to negotiate in good faith to 
the membership of the Lodge at a special meeting on 
September 24, 1953 (J.A. 105), which, pursuant to the 
authority of Article 6, $1 of the Local By-laws (J.A. 
95) was continued thereafter, by demand of the member¬ 
ship, as a “continuous meeting.” (J.A. 106) A repre¬ 
sentative of the Grand Lodge was in attendance during 
the continuous meetings (J.A. 106), and both the Grand 
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President and the Grand Vice President knew that the 
local had called a continuous meeting. (J.A 110, 114, 88) 

On September 25, the membership was informed of a 
telegram from the Grand Vice President, who was repre¬ 
senting the Brotherhood in the one-sided conferences with 
the mediator (J.A. 88) (which the carrier continued to 
refuse to attend) (J.A. 42) to the General Chairman, 
“directing that all employees be returned to work imme¬ 
diately pending mediation and handling of the Pittsburgh 
Wage Adjustment Demand # * on its merits.” (J.A. 

42) Interpreting the telegram as a request rather than 
an order to go back to work, the officers read it to the 
membership (J.A. 110-112) and informed them of the 
status of mediation attempts. The membership decided 
to continue in continuous meeting. (J.A. 112) On Sep¬ 
tember 29, 1953, the mediation was recessed, without 
agreement having been reached, and on October 8, 1953, 
the National Mediation Board closed its file on the case. 
(J.A. 43) 

On October 2, 1953, the president and the chairman of 
the local protective committee requested a conference 
regarding the adjusting of local conditions. The carrier 
refused to confer, indicating its willingness to meet with 
the usual grievance committee upon resumption of work 
by the membership. (J.A. 43) 

(2) the strike authorization. On October 16, 1953, the 
Grand President met with representatives from the mem¬ 
bership in Pittsburgh, Detroit and Milwaukee at Cincin¬ 
nati, reported that the carrier met national officers in 
New York on October 12 and 13, but had refused to nego¬ 
tiate (J.A. 88). He stated that it was desirable to call 
localized strikes in those areas. (J.A. 106) He agreed 
to authorize a strike in Pittsburgh to become effective 
at 12:01 AM. October 19, 1953, if two-thirds of the mem¬ 
bership had voted by then to strike. (J.A. 106-107; cf. 
J.A. 53-54) He also told the representatives that if they 
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did not get the necessary number, they would have to go 
back to work. (J.A. 107) The representatives returned 
with ballots supplied by the Grand President Balloting 
took place on Saturday, October 17, and Sunday, October 
18. Of the 402 eligible to vote there were 304 votes for 
a strike, three against and one void ballot. (J.A. 19-20) 
The local Lodge duly notified the General Chairman and 
a strike was duly authorized by the Grand President, ac¬ 
cording to the arrangement, effective as of 12:01 A.M., 
Monday, October 19, 1953. (J.A. 20) 

Without contradiction, all witnesses at the hearing be¬ 
fore the referee testified that they would have gone back 
to work on Monday, October 19, 1953, had the requisite 
vote for the strike not been obtained. (J.A. 107, 109-110, 
112-113) After the strike call, those members who had 
not participated in the continuous meeting but had con¬ 
tinued working went out on strike. (J.A. 20) There¬ 
after the strikers were paid strike benefits in accordance 
with the Brotherhood’s constitution and bv-laws. (J.A. 
48) 

(3) the strike termination. The authorized strikes at 
Detroit, Pittsburgh and Milwaukee were' terminated by 
the Grand President at midnight on December 17, 1953, 
•because the President of the United States had, on De¬ 
cember 16, 1953, issued an Executive Order creating an 
Emergency Board to investigate the wage adjustment dis¬ 
putes which had resulted in the strikes. (J.A. 48, 22) 
The claimants returned to work on December 18, 1953. 
(J.A. 48) Unemployment insurance benefits were paid 
to the strikers at Detroit and Milwaukee. (J.A. 34) 

The Proceedings Before the Board. 

The employees filed claims for days of unemployment 
for varying periods in the over-all period from Septem¬ 
ber 24 through December 17, 1953. (J.A. 17) 
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(a) Intervention by the Carrier. 

On October 6 and 7, the Vice President of the Carrier 
wrote the Carrier Member of the Board protesting pay¬ 
ment of any claims filed by its employees in Pittsburgh 
and requesting him to “make every effort possible to per¬ 
suade the other Members of the Board to deny any claims 
for payment of unemployment insurance on the ground 
that they aj-e in direct violation of the Railroad Unem¬ 
ployment Act.”' (J.A. 65, 45) On October 23, the Board 
invited him to submit evidence and argument on the ques¬ 
tion of whether the strike was commenced in violation of 
the provisions of the Railway Labor Act or in violation 
of the established rules and practices of a bona fide labor 
organization. (J.A. 46-47) On November 2, the Carrier 
submitted a memorandum to the Board Members, the 
Chief Executive Officer and the Director of Employment 
and Claims (J.A. 67-68) asserting that the “strike” com¬ 
menced on September 24 violated two provisions of the 
contract—the moratorium clause and a provison against 
strikes during the pendency of grievances—and thereby 
violated the Railway Labor Act (J.A. 70-71), because the 
claimants had not exerted “every reasonable effort” to 
“make and maintain agreements” with the Carrier as 
therein required by suspending work before exhausting 
all of the various steps provided for the adjustment of 
such disputes. (J.A. 75-78) Although the Carrier re¬ 
cited the attempts which the Lodge had made, beginning 
on July 29 and continuing through mid-September to em¬ 
ploy these very procedures (J.A. 69-70), it absolved itself 
of any duty to confer on the ground that negotiation is 
obligatory only after “proper notice” (J.A. 75). It re¬ 
iterated its position that the notices it had received were 
not proper, being either premature under its interpreta¬ 
tion of the moratorium agreement or during the pendency 
of a strike. (J.A. 73) In addition, the Carrier expressed 
“serious doubt” w’hether the complete work stoppage on 


September 24, 1953, was authorized by the Brotherhood 
since a “legally authorized strike” was duly called on Oc¬ 
tober 19, 1953. (J.A. 82) In submitting its memorandum 
the Carrier alluded to the dismissal on jurisdictional 
grounds of its earlier attempts to enjoin the Board from 
making benefit payments to certain of its employees. 
(J.A. 83) 

(b) The initial determination. 

On November 23, 1953, the Unemployment Claims Re¬ 
view Section, to which the Carrier had addressed a copy 
of the memorandum (J.A. 67-68), determined that the 
claims should be denied because the strike had commenced 
on September 24, 1953, in violation of the established 
rules and practices of the Brotherhood, and that the work 
stoppage thereafter had been continuous. (J.A. 9-12) In 
support of this finding, it cited only the Brotherhood’s 
constitutional provisions for authorization of strikes. 
(J.A. 11) On November 9 the Grand President had writ¬ 
ten the Board a letter vigorously supporting the claim¬ 
ants’ contention that the unemployment was not due to a 
strike commenced in violation either of the Railway 
Labor Act or of the established rules and practices of 
the Brotherhood. (J.A. 85-91) This letter was listed as 
a document to be considered by the referee. (J.A. 11) 
Lodge officials had asserted when questioned that the 
stoppage on September 24 commenced as a continuous 
meeting and did not violate its rules. (J.A. 34) 

The regional office issued notices corresponding to the 
finding of the Unemployment Claims Review Section. 
(J.A. 12-13) Herbert J. Kleber, S.S.A. No. 1S1-16-0096, 
and the others similarly situated appealed on the ground 
that the regional office had erred in finding that their un¬ 
employment involved a violation of the established rules 
and practices of the Brotherhood. (J.A. 13-15) A ref¬ 
eree was appointed to hear and decide Kelber’s appeal 


and those of the approximately 275 other claimants simi¬ 
larly situated. (J.A. 15) At a hearing held on June 22, 
1954, before Referee Brainerd, the facts herein stated 
were developed. 

(c) The referee’s decision. 

On February 28, 1955, Referee Brainerd issued his 
decision finding that the “continuous meeting” begun on 
September 24 was a “strike” and in violation of the 
established rules and practices of the Brotherhood be¬ 
cause it had not been commenced in compliance with the 
constitutional provisions relating to authorization of 
strikes, and that the unemployment of appellants during 
the period from September 24, 1953, through October 18, 
1953, was due to a stoppage of work because of the strike 
commenced on September 24. Accordingly, he found the 
disqualification provided in section 4(a-2)(iii) applicable 
to claims for compensation during this period. 

He found that a duly authorized strike was commenced 
at 12:01 A.M., October 19, 1953, and that the unemploy¬ 
ment of appellants during the period from October 19, 
1953, through December 17, 1953, was due to a stoppage 
of w’ork because of the separate strike commenced on Oc¬ 
tober 19, 1953. Accordingly, he found the disqualification 
relating to strikes in violation of the established rules and 
practices of the Brotherhood inapplicable to this period. 

He held that the Railway Labor Act restricts the right 
to strike only for a period after an emergency board has 
been created by the President, pursuant to Section 10. 
As the strike was commenced before the appointment of 
such a board, he found that it was not in violation of the 
Railway Labor Act. (J.A. 33-34) He made further 
findings that the appellants had exerted “ ‘every reason¬ 
able effort’ to settle the wage dispute, but were precluded 
by the Agency’s continued refusal to confer or negotiate 
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over such dispute.” (J.A. 34) Accordingly, he reversed 
the initial determination of the regional office, ordering 
payment of benefits with respect to days from October 19, 
1953, through December 17, 1953. (J.A. 35) 

He found it neither necessary nor appropriate for him, 
an employee of the Board, to make any finding as to 
whether the Carrier’s memorandum had adversely influ¬ 
enced the regional office’s adverse determination. (J.A. 
34-35) 

(d) The Board's decision to review. 

On March 9, 1955, the Board decided to review the 
referee’s decision (J.A. 36-37) and asked its General 
Counsel whether the opinions of the Board’s legal staff 
concerning the term “commenced” were in the record. 
(J.A. 123) On April 14, 1955, the Board asked its Gen¬ 
eral Counsel further to determine whether a decision re¬ 
versing the referee’s conclusion on the ground that the 
strike had begun illegally and its illegal effect continued 
until work was resumed, would be considered a reason¬ 
able decision by the courts. (J.A. 131) On April 28, 
1955, the General Counsel advised the Board that the ulti¬ 
mate question “to be determined • • • appears to be one 
peculiarly for the Board itself to decide.” (J.A. 132) 
This question would be (J.A. 133-134): 

“• • • whether a new strike and work stoppage 
began October 19, 1953, as found by the referee; or 
whether the actions shown by the evidence did not 
materially affect the situation, and the strike and 
work stoppage which commenced on September 24, 
1953, continued in effect until work was resumed. 
This question may properly be described * * # as 
either a mixed question of fact and law or an ulti¬ 
mate factual question • • • the application of the 
general rule of disqualification expressed in the Act 
to * # # particular circumstances # # * is a matter 
primarily to be determined by the Board rather than 
either the referee or the courts. The fact that the 
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referee’s conclusion might also have been a reason¬ 
able one should not preclude the courts from decid¬ 
ing that a contrary conclusion was reasonable and 
should be sustained. Compare, in this respect, Un- 

. employment Commission of Alaska v. Aragon, 329 
U.S. 143, particularly at 148-154 (1946).” 

(e) The Board’s decision. 

On September 19, 1955, a two-member majority of the 
Board reversed the decision of the referee with respect 
to the period after 12:01 A.M., October 19, 1953, the time 
set for the commencement of the strike as duly authorized 
by the Grand President. (J.A. 38-54) One member dis¬ 
sented with a signed opinion. (J.A. 55-60) 

The majority found “that the illegal effects of the 
strike commenced on September 24, 1953, continued in 
effect until work was resumed.” In reversing the ref¬ 
eree’s finding that a new strike commenced upon the au¬ 
thorization by the Grand President of a strike, the ma¬ 
jority reasons that a strike begun without compliance 
with particular union rules continues without possible 
change in character until ended by a return to work. This 
finding ignores the duty placed by the statute upon the 
• Board to make a finding that unemployment on “any 
day” was “due to a stoppage of work because of a strike 
• • • commenced * * # in violation of the established 
rules and practices” of the labor organization involved. 
It further ignores the uncontroverted evidence that the 
employees would have returned to ■work had the requisite 
strike vote not been obtained and the referee’s finding 
that the unemployment of the claimants after October 19 
when the strike was duly authorized was “due to” the 
authorization of a strike. 

The majority further held that the “strike” beginning 
on September 24, was commenced in violation of the pro¬ 
visions of the Railway Labor Act in that the claimants 
“disregarded completely the negotiating efforts, at the 
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mediation stage, of the national officers of their Brother¬ 
hood” and “were unconcerned by any of the requirements 
of the Railway Labor Act relating to the exertion of the 
reasonable efforts to avoid interruptions of commerce 
or the operations of any carrier, particularly applicable 
while mediation procedure prescribed by the Act was 
in progress.” (J.A. 52) The decision, sounding in terms 
of Section 2 of the Railway Labor Act, does not cite the 
section of that Act relied upon to establish this duty nor 
assert the ground on which the majority overrules the 
referee’s holding that Section 10 of the Railway Labor 
Act contains its only restriction on the right to strike. 
(J.A. 33-34) In so holding the majority not only ignores 
the sole basis on which the claims were initially denied 
but also the conflict between its decision and other policies 
and provisions of the Railway Labor Act 

Although the petitioner does not agree with the decision 
of the referee and of the Board wnth respect to the period 
September 24, 1953, through October 18, 1953, no appeal 
was taken from the decision of the referee, and the peti¬ 
tion seeks reversal only of that part of the decision of 
the Board which reversed the decision of the referee with 
respect to the period commencing October 19, 1953. 

STATUTES INVOLVED 

The statutes involved are lengthy and are set out in 
Appendix A, attached. 

STATEMENT OF POINTS 

1. The Board erred in holding that any strike involved 
in this case was “commenced in violation of the provi¬ 
sions of the Railway Labor Act,” within the meaning of 
§ 4(a-2) (iii) of the Railroad Unemployment Insurance 
Act 
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2. The Board’s finding that any “strike” involved in 
this case was commenced in violation of any of the “re¬ 
quirements of the Railway Labor Act related to exertion 
of reasonable efforts to avoid interruption of commerce” 
has no reasonable basis in law and is not supported by 
substantial evidence. 

3. The Board erred in holding that any work stoppage 
involved in this case was commenced “in violation of the 
established rules and practices” of the Brotherhood of 
Railway and Steamship Clerks, within the meaning of 
§ 4(a-2)(iii) of the Railroad Unemployment Insurance 
Act. 

4. The Board’s findings that an authorized strike was 
not “commenced” on October 19, 1953 and that unem¬ 
ployment after that date was not “due to” a stoppage of 
work because of the strike authorized on that date are 
not supported by substantial evidence. 

5. The questions involved are questions of law and for 
this Court to resolve. 

SUMMARY OF ARGUMENT 

1. The Board has no authority to construe generally 
the phrase in § 4(a-2)(iii) of the Act relating to a 
“strike commenced in violation of the provisions of the 
Railway Labor Act.” Its authority in this regard is 
limited to determining whether a strike was commenced 
before or during the period after the creation of an 
emergency board pursuant to § 10 of the Railway Labor 
Act. Accordingly, as any strike herein was terminated 
rather than commenced after the creation of an emer¬ 
gency board, the board erred in holding that any strike 
involved in this case was “commenced in violation of the 
provisions of the Railway Labor Act.” 
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2. Should the Court find that the Board has authority 
to find, for reasons unrelated to the establishment of 
any emergency board, that a strike could be “com¬ 
menced in violation of the provisions of the Railway 
Labor Act,” the Board’s finding that the claimants were 
“unconcerned about any of the requirements of the Rail¬ 
way Labor Act relating to the exertion of reasonable 
efforts to avoid interruptions of commerce” lacks rea¬ 
sonable basis in law and is not supported by substan¬ 
tial evidence. For nearly two months before any 
“strike,” the Brotherhood repeatedly sought conferences 
to settle the dispute concerning a change in regional rates 
of pay and even invoked the services of the National 
Mediation Board. The carrier, contrary to the obliga¬ 
tions imposed upon it by the Railway Labor Act, refused 
even to confer. Before any work stoppage occurred, the 
Brotherhood had exhausted every available means to set¬ 
tling the dispute through conferences. 

3. The Board has no authority to construe generally 
the phrase in § 4(a-2) (iii) of the Act relating to a 
“strike” commenced “in violation of the established rules 
and practices of a bona fide labor organization.” Its 
authority in this regard is limited, like that of the courts 
and administrative agencies, to determining whether the 
labor organization involved regards the “strike” as being 
in violation of its established rules and practices. The 
employees and union officials involved regarded any 
“strike” herein either not to be in violation of the estab¬ 
lished rules and practices of the Brotherhood or to be 
strictly in conformity with and authorized pursuant to 
the established rules and practices of the Brotherhood. 
Accordingly, the Board erred in holding any “strike” in¬ 
volved in this case to be “in violation of the established 
rules and practices” of the Brotherhood, within the mean¬ 
ing of § 4(a-2)(iii) of the Act, contrary to the good-faith 
assertions by its Grand President, consistent with his con¬ 
stitutional authority. 
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4. Should the Court find that the Board has authority 
independently to determine whether a “strike” was “in 
violation of the established rules and practices” of the 
Brotherhood, the Board’s finding that an authorized 
strike was not “commenced” on October 19, 1953, is un¬ 
supported by substantial evidence. The uncontroverted 
evidence shows that a strike was duly authorized to begin 
on that date and that had the requisite strike vote not 
been obtained during the spread of the strike vote on 
Saturday and Sunday, October 17 and 18, the employees 
would have returned to work. For this reason, the 
Board’s finding that unemployment after October 19, 
1953, was not “due to” the strike authorized on that date 
is also unsupported by substantial evidence. 

5. This case presents questions of the interpretation 
to be given a “strike commenced in violation of the pro¬ 
visions of the Railway Labor Act” and “in violation of 
the established rules and practices of a bona fide labor 
organization.” The disqualifications in $ 4(a-2)(iii) of 
the Railroad Unemployment Insurance Act are expressed 
in specific statutory language and their application nec¬ 
essarily involves statutory interpretation and the deter¬ 
mination of the authority of the Board in this regard. 
These questions are questions of law and for this Court 
to resolve. 


ARGUMENT 

I. The Board had no authority in law to find that any 
strike commenced prior to the appointment of an emer¬ 
gency board under Section 10 of the Railway Labor 
Act was “commenced in violation of the provisions of 
the Railway Labor Act.” 

The Board held that “the strike beginning on Septem¬ 
ber 24, 1953, was commenced in violation of the provi¬ 
sions of the Railway Labor Act” (J.A. 52) It did not 
find and could not have found that an emergency board 
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had then been appointed pursuant to Section 10 of the 
Railway Labor Act (U.S.C., Tit. 45, § 160). Eventually, 
on December 16, 1953, such a board was appointed and 
the Retirement Board found that thereupon the strike 
then in effect was promptly terminated. (J.A. 48) 

Likewise, the Board did not find that the strike au¬ 
thorized to commence on October 19, 1953, was com¬ 
menced in violation of the provisions of the Railway 
Labor Act. Any such finding would be completely irre¬ 
concilable with the fact that employees of the same car¬ 
rier involved in related strikes at other points and com¬ 
mencing at approximately the same time were paid their 
unemployment insurance benefits. (J.A. 34) 

It should also be noted that the Board did not find and 
apparently would not contend that a strike begun while 
the National Mediation Board was mediating would be 
ipso facto in violation of the Railway Labor Act. Any 
such holding would be contrary to the long-established 
administrative interpretation of the Railroad Unemploy¬ 
ment Insurance Act. Railway Express Agency v. Ken¬ 
nedy, 189 F. 2d 801 (C.A. 7, 1951) G. C. Op. L-51-533, 


* At page 64 of its brief before the 7th Circuit in the Kennedy 
case, the Board made the following statement concerning its rul¬ 
ings on these grounds: 

“ 2S In January 1942 the Board had made a decision similar 
to that in the instant case. It held that certain employees 
of the plaintiff who had been employed at Detroit, Michigan 
and who had gone on strike, after serving notice on their 
employer of a request for a wage increase and engaging in 
conferences concerning the request, had not commenced their 
strike in violation of the Railway Labor Act and therefore 
were entitled to benefits for the resulting days of unemploy¬ 
ment. The Board’s ruling was on the grounds that, despite 
a number of conferences on the wage request, the employer 
had continued to deny the request categorically, without even 
a suggestion of compromise, and that the expressed restric¬ 
tion in section 6 of the Railway Labor Act against making 
a change in rates of pay, rules, or working conditions for 
ten days after the termination of conferences, was a limita- 
(cont.) 
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M-156 (J.A. 126-127). 

The Board’s conclusion that “the strike beginning on 
September 24, 1953, was commenced in violation of the 
provisions of the Railway Labor Act” appears to be 
predicated entirely on the theory that Appellants “ap¬ 
parently were unconcerned about any of the require¬ 
ments of the Railway Labor Act relating to the exertion 
of reasonable efforts to avoid interruptions of commerce 
or the operation of any carrier, particularly applicable 
while the mediation procedure prescribed by the Act was 
in progress.” (J.A. 52) Thus it is indicated that the 
provisions of the Railway Labor Act claimed to have been 
violated are those set forth in Section 2, First and Sec¬ 
ond of that Act (U.S.C., Tit. 45, § 152. First and Sec¬ 
ond) : 


tion only on the carrier’s action and not on the employees, 
and that nothing otherwise in the statute would prohibit the 
strike. This ruling was made public, Monthly Review of the 
Railroad Retirement Board, April 1942; and Commerce 
Clearing House. Railroad Unemployment Insurance Service, 
Par. 9308, dated June 25, 1942. That long-standing interpre¬ 
tation is ‘entitled to great weight.’ United States V. Ameri¬ 
can Trucking Association, 310 U.S. 534, 549 (1940); Mabee 
V. White Plains Publishing Co., 327 U.S. 178, 182 (1946). 
In view of the wide publication of the ruling, the Congress 
presumably was aware of it but no action was taken by the 
Congress to amend the Railroad Unemployment Insurance 
Act in this regard, although it did amend the Act otherwise 
repeatedly thereafter. 56 Stat. 204, c. 227, 77th Cong., ap¬ 
proved April 8. 1942; 56 Stat. 465, c. 463, 77th Cong., ap¬ 
proved June 30, 1942; 59 Stat. 550, c. 434, 79th Cong., ap¬ 
proved October 26, 1945; 60 Stat. 722, c. 709, 79th Cong., 

approved July 31, 1946; 60 Stat. 806, c. 743, 79th Cong., 
approved August 2, 1946; 61 Stat. 793, c. 509, 80th Cong., 
approved June 23, 1948. That acquiescence should be re¬ 
garded as approval. Massachusetts Mutual Life Insurance Co. 
v. United States, 228 U.S. 269, 273 (1933); United States V. 
American Trucking Association, 310 U.S. 534, 550 (1940); 
Jones v. Goodson, 121 F.(2d) 176, 180 (C.A. 10, 1941); 
Commissioner of Internal Revenue v. Pittsburgh and West 
Virginia, 172 F. (2d) 1010, 1015 (C.A. S, 1949).” 
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“First. It shall be the duty of all carriers, their 
officers, agents, and employees to exert every reason¬ 
able effort to make and maintain agreements con¬ 
cerning rates of pay, rules, and worlang conditions, 
and to settle all disputes, whether arising out of the 
application of such agreements or otherwise, in order 
to avoid any interruption to commerce or to the 
operation of any carrier growing out of any dispute 
between the carrier and the employees thereof. 

“Second. All disputes, between a carrier or car¬ 
riers and its or their employees shall be considered, 
and, if possible, decided, with all expedition, in con¬ 
ference between representatives designated and au¬ 
thorized so to confer, respectively, by the carrier or 
carriers and by the employees thereof interested in 
the dispute.” 

In finding such a violation the Board clearly exceeded 
its authority to make determinations under the Railroad 
Unemployment Insurance Act and such action calls for 
reversal by the Court. Social Security Board v. Nie- 
rotko, 327 U.S. 358, 369. There is no provision in the 
Railway Labor Act which restricts the right to strike by 
name. Section 10 of the Act (U.S.C., Tit. 45, § 160), 
however, provides for the appointment by the President 
“in his discretion” of an emergency board whenever an 
unsettled dispute “should, in the judgment of the Media¬ 
tion Board, threaten substantially to interrupt interstate 
commerce to a degree such as to deprive any section of 
the country of essential transportation service” and 
“After the creation of such board, and for thirty days 
after such board has made its report to the President, no 
change, except by agreement, shall be made by the parties 
to the controversy in the conditions out of which the dis¬ 
pute arose”. This provision was intended and has been 
construed to prohibit strikes during the 30-dav period 
allowed for the board’s investigation and report and dur¬ 
ing the succeeding 30-dav period. See Texas & N.O.R. 
Co. v. Brotherhood of Ry. and S.S. Clerks, 281 U.S. 548, 
565-6, and legislative history there cited. Tt is the only 
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provision in the Act that in any way restricts the right 
to strike. Other prohibitions upon change such as those 
contained in Sections 5 and 6 of the Act (U.S.C., Tit. 45, 
§§ 155, 156) are either expressly or by necessary impli¬ 
cation directed solely to the making of changes in rates 
of pay, rules, or -working conditions or established prac¬ 
tices by the carrier. Employees and their representatives 
cannot change rates of pay, rules, or working conditions 
or established practices; they can only negotiate for 
agreements making such changes and use their right to 
strike as an instrumentality in bargaining for such agree¬ 
ments. 

The hearings on the bill that became the Railway 
Labor Act of 1926 and statements in House debates by 
proponents of the bill * establish plainly that that Act 
was not intended to prohibit strikes except to the extent 
that they were prohibited during the 60-day period after 
the creation of an emergency board. When the Act was 
amended in 1934, Congress made it clear that it was not 
seeking, in any way, to place limitations upon the right 
to strike which had not theretofore been included in the 
Act. To the contrary, the 1934 amendments -wrote into 
the Act an explicit guarantee to employees of the right 
to organize and bargain collectively. Order of Railroad 
Telegraphers v. Railway Express Agency, 321 U.S. 342, 
346. The right to bargain collectively, as worked out in 
the labor movement in the United States, includes the 
right to strike for better wages, hours and working con¬ 
ditions. American Steel Foundries v. Tri-City Central 
Trade Council, 257 U.S. 184, 209; see Amalgamated Ass*n 
of Street, Electric Railway <& Motor Coach Employees of 
America, etc. v. Wisconsin Roard, 340 U.S. 383, 394, 398- 
399. Indeed the 1934 amendments -were part of a pattern 

* See the opening statement by Congressman Barkley, the 
sponsor of the bill in the House (67 Cong. Rec. 4613, 4617). See 
also 67 Cong. Rec. 4702-4703, 4705-4723. 
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of federal labor legislation, enacted at about the same 
time, including the Norris-LaGuardia Act of 1932 and the 
National Labor Relations Act of 1935. The premise un¬ 
derlying all these statutes is that the way bo protect 
commerce from obstruction by strikes is to guarantee to 
employees the right of collective bargaining backed up by 
the power of employees to withhold their services. See 
Virginian Ry. Co. v. System Federation No. 40, 300 U.S. 
515, 553-557, and the related case, National Labor Rela¬ 
tions Board v. Jones <& Laughlin Steel Corporation, 301 
U.S. 1, 41-46. And the right of collective bargaining 
exists, notwithstanding the resort of employees to eco¬ 
nomic weapons during the course of bargaining, nor does 
a strike in furtherance of that union right violate its 
duty also to bargain collectively. See NX.R.B. v. Mac- 
Kay Radio & Telegraph Co., 304 U.S. 333, 345; N.L.R.B. 
v. Pechewr Lozenge Co., 209 F. 2d 393, 404 (C.A. 2, 1953) 
cert, den., 347 U.S. 953. Although these cases involve 
construction of the collective bargaining provisions of 
the National Labor Relations Act (U.S.C., Title 29, §15S 
(5)), the collective bargaining guarantees under both 
acts are the same and the correlative duties to bargain 
collectively, essentially the same. The Supreme Court in 
interpreting the Railway Labor Act, has consistently re¬ 
lied upon decisions under the National Labor Relations 
Act. See Order of Railroad Telegraphers v. The Rail¬ 
way Express Agency, 321 U.S. 342, 346. 

While there has been no definitive decision of the 
courts on the extent of the right to strike afforded by 
the collective bargaining guarantee of the Railway Labor 
Act, the Supreme Court, at least impliedly, has recog¬ 
nized the existence of such right. General Committee, 
etc. v. Missouri-Kansas-Texas R. Co., 320 U.S. 323, 330, 
332-333. And this court has said that the Railway Labor 
Act was “designed, not to outlaw the right to strike, 
but merely to prevent the necessity of its exercise.” 


v 
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Washington Terminal Co. v. Boswell, 75 U.S. App. D.C. 
1, 124 F. 2d 234, 247, Aff’d 319 U.S. 732. 

Moreover, prior decisions of the Railroad Retirement 
Board have also been to the effect that the Railway 
Labor Act prohibits only strikes commenced during the 
60-day period following the creation of an emergency 
board. (See referee’s decision J. A. 33). In finding that 
various strikes, between 1941 and 1951, were not com¬ 
menced in violation of the provisions of the Railway 
Labor Act, within the meaning of Section 4 (a-2) (iii) 
of the Railroad Unemployment Insurance Act, the Rail¬ 
road Retirement Board has unnecessarily construed 
other provisions of the Railway Labor Act. It has held 
that the duty imposed upon employees by Section 2, 
First is satisfied if the employees confer as required by 
Section 2, Second. UX 1, G.C. Opinion No. 1, 1942, 
approved by the Board, January 29, 1942; L-51-533, M- 
156 (J.A. 130). This is in accord with Virginian Ry. 
Co. v. System Federation No. 40, et al., 300 U.S. 515, 
54S and Elgin, J. & E. Ry. Co. v. Barley, 327 U.S. 661, 
665, 666. Consistent with this view, it has held that a 
strike which was commenced in violation of the contract 
was nevertheless not a strike commenced in violation of 
the provisions of the Railway Labor Act. Opinion L- 
50-591, cited in opinion L-51-533, M-156 (J.A. 129). It 
has also awarded benefits to strikers who struck during 
the pendency of mediation services. Railway Express 
Agency v. Kennedy , 1S9 F. 2d SOI (C.A. 7, 1951); L-51- 
533, M-156 (J.A. 127). 

The Board’s action in the present case in setting it¬ 
self up to judge on the merits the reasonableness of the 
bargaining efforts made by the railroad unions and thus 
conditioning the legality of a strike and eligibility for 
benefits upon compliance with the Board’s judgment of 
such efforts is a complete distortion of both the Railway 
Labor Act and the Railroad Unemployment Insurance 
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Act. Section 2, First and Second of the Railway Labor 
Act do impose duties on carriers and the representatives 
of employees. Those duties are in short the duty to 
bargain collectively in good faith and that duty is judi¬ 
cially enforceable. Texas & N. 0. R. Co. v. Brotherhood 
of Ry. and S.S. Clerks, 281 U.S. 548; Virginian Ry. Co. 
v. System Federation No. 40, 300 U.S. 515. The exercise 
of the right to strike is a legitimate part of the bargain¬ 
ing process. 

The public interest in avoiding interruptions to trans¬ 
portation is adequately safeguarded by Section 10. The 
authority to act under Section 10 is not restricted as to 
time. It is assumed that normally every effort will first 
be made to secure an adjustment of the dispute under 
other provisions of the Act. But any unadjusted dis¬ 
pute, irrespective of what handling it may previously 
have received, may be made the subject of action under 
Section 10 if it threatens substantially to interrupt in¬ 
terstate commerce to a degree such as to deprive any 
section of the country of essential transportation service. 

When the Railroad Retirement Board confines itself 
to its proper function in the determination of whether 
a strike was commenced in violation of the provisions 
of the Railway Labor Act it need make only the simple 
factual determination of wdiether it was commenced after 
the appointment of an emergency board and within the 
60-day period thereafter. Claimants, too, wdll know what 
the facts in that respect are and may govern their ac¬ 
tions and expectations accordingly. On the other hand, 
when the Board exercises the authority it has asserted 
in this case benefit rights become contingent upon the 
application of very vague and general standards, the 
consequences of which are subject to as many variations 
as there are people applying the standards. Congress 
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IL Even assuming that the Board had legal authority to 
find a strike begun prior to the appointment of an 
emergency beard to be commenced in violation of the 
provisions of the Railway Labor Act, the Board’s 
finding that any strike involved in this case was com¬ 
menced in violation of any of “the requirements of 
the Railway Labor Act relating to the exertion of 
reasonable efforts to avoid interruptions of com¬ 
merce” has no reasonable basis in law and was not 
supported by substantial evidence. 

The Railroad Retirement Board made the same find¬ 
ings of fact on the background for the stoppage of work 
on September 24, 1953, as did the referee and the dis¬ 
senting Board Member. Before September 24, 1953, the 
Brotherhood, in compliance with the provisions of the 
Railway Labor Act, had served formal notice as re¬ 
quired by Section 6 (45 U.S.C. §156) (J.A. 40), twice 
requested conferences as required by Section 2, Second 
(U.S.C. § 152, Second) (J.A. 40, 41), and invoked the 
services of the National Mediation Board as provided in 
Section 5(b) (U.S.C., Title 45, §155, First (b)) (J.A. 
41). The carrier refused even to confer on the ground 
that ‘‘the request for the adjustment of all individual 
positions at the Pittsburgh operations . . . effective Au¬ 
gust 29, 1953” was “clearly” precluded by an Article pro¬ 
viding that neither party would initiate proposals for 
changes in rates of pay before October 1, 1953, which, 
however, bore a proviso that it was “not intended to 
prevent adjustments in the rates of individual posi¬ 
tions,”; this proviso the carrier interpreted as intended 
to cover grievances concerning the rating of individual 
positions. (J.A. 40-41). The carrier refused for the 
same reason to meet with the mediator to whom the dis¬ 
pute concerning rates of pay involving regional differen¬ 
tials from the national rates had been referred after the 
National Mediation Board asserted that it had no juris- 
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diction to resolve the dispute as to the meaning of the 
contract proviso. (J.A. 41-42). 

On these facts: the referee concluded that the appel¬ 
lants “acted in accordance with the requirements of Sec¬ 
tion 2, First, since they did ‘exert every reasonable effort’ 
to settle the wage dispute, but were precluded by the 
Agency’s continued refusal to confer or negotiate over 
such dispute.” (J.A. 34). The dissenting Board member 
found “Each and all of these efforts of the Brotherhood 
[to employ the machinery available for the orderly set¬ 
tlement of disputes] frustrated by the Agency’s overt 
and adamant refusal to discuss, consider or even confer 
with respect to the issues,” noting that except for the 
Agency’s refusal to confer or to mediate, the issues 
posed might well have been resolved by negotiations in 
conference,or in mediation. (J.A. 58). 

The carrier’s refusal even to confer, as to the meaning 
of the moratorium clause and its proviso or the relation 
between “individual positions” and regional differentials 
involving relatively few employees, was a breach of its 
statutory duty to settle all disputes in conferences, if 
possible, irrespective of whether it was also obligated 
then to negotiate for a change in rates of pay differen¬ 
tials. See Virginian Ry. Co. v. System Federation No. 
40, 300 U.S. 515, 54S; cf. Section 2, Eighth (U.S.C., 
Title 45, §152, Eighth). 

It is apparent from the same discussion in the Vir¬ 
ginian case just cited that the Brotherhood fully met its 
obligations to make every reasonable effort to make and 
maintain agreements and to settle disputes through its 
repeated and constantly rebuffed efforts to secure con¬ 
ferences and to enter into negotiations for the settle¬ 
ment of the issues in dispute. The Court points out that 
the statute does not compel agreement but does require 
the parties to meet and confer and enter into good faith 
negotiations seeking to compose differences and settle 
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disputes. Tiiis the Brotherhood made every conceivable 
effort to do. It failed to secure conferences not through 
any lack of effort on its part but through the adamant 
refusal of the carrier. 

The decision of the Board, with no support whatever 
in law, would superimpose upon the duties with which 
the Brotherhood complied a further obligation to persist 
in the futile efforts to obtain conferences for whatever 
indefinite period might be necessary to meet the Board’s 
subjective standard of reasonableness. If the Board could 
legally impose such a requirement we might well wonder 
how any employee representative is ever to know how 
long futile efforts to confer must be pursued before the 
Board would consider a strike legal. 

Even if we assume, however, that the Board has legal 
authority to subject benefit rights to such a test, the 
Board’s application of the test to the facts of this case 
is utterly unreasonable and contrary to the undisputed 
facts as established by the evidence. Here the Brother¬ 
hood had been seeking to confer and negotiate for a pe¬ 
riod of nearly two months before any cessation of work 
occurred. (J.A. 86-88). At the time the cessation of 
work occurred the carrier was still adamant in its re¬ 
fusal to bargain and there appeared no greater prospect 
of securing conferences than three months before. (J.A. 
105, 88). 

The carrier based its refusal to bargain on the mora¬ 
torium clause in the existing agreement, which, as inter¬ 
preted by the carrier precluded the wage adjustments 
sought by the Brotherhood. (J.A. 41-42). At the time, 
the carrier asserted that the adjustments were “clearly” 
precluded. At the hearing before the referee, however, 
the carrier’s labor relations officer admitted that there 
was a genuine disagreement between the parties as to 
the applicability of that clause in the agreement and 
that its meaning was controversial. (J.A. 119-120). 
Compliance with its obligations by the carrier under 
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these circumstances at least required conferences and ne¬ 
gotiations in an effort to compose these differences con¬ 
cerning the applicability of the moratorium clause as a 
preliminary to efforts to compose the differences con¬ 
cerning the justification for wage adjustments. Even 
if we assume that the carrier was right and the Brother¬ 
hood was wrong as to the meaning of the proviso at¬ 
tached to the moratorium clause, the Brotherhood was 
nevertheless entitled to conferences and negotiations 
looking toward resolution of the disagreement. It was 
only after these elementary bargaining rights had been 
denied by the carrier for nearly two months that any 
cessation of work occurred. 

The Board will no doubt urge that this situation 
was substantially affected by the continued efforts 
of the National Mediation Board to mediate the 
controversy. Such a view overlooks the fact that 
the carrier refused even to discuss with the Media¬ 
tion Board the matter of wage adjustments and was 
willing to discuss with the Mediator only the meaning 
of the moratorium clause—a matter over which the 
Mediation Board stated it had no jurisdiction. (J.A. 
42). It was the Brotherhood that initiated these efforts 
of the Mediation Board on August 20, 1953. No cessa¬ 
tion of work occurred until over a month later, when 
it had become apparent that the Mediation Board's ef¬ 
forts to secure negotiations by the carrier were just as 
futile as had been those of the Brotherhood. (J.A. 88). 
The Mediation Board acknowledged the futility of these 
efforts a few days later, when on September 29, 1953, it 
recessed mediation and on October 8, 1953 closed its file 
on the case—not because of the cessation of work but 
because of the continued refusal of the carrier to confer. 
(J.A. 43). 

A holding on these facts that every reasonable effort 
to make and maintain agreements and to settle disputes 
had not been exhausted is wholly unsupported by evi¬ 
dence. 
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III. The Board erred in finding that any stoppage of 
work herein was a strike commenced “in violation 
of the established rules and practices” of the Broth¬ 
erhood of Railway and Steamship Clerks, such find- a 

ing being contrary to the determination of the Grand 
President, made in good faith and consistent with 
his constitutional authority. < 

The Railroad Retirement Board found that a “strike” 
beginning on September 24, 1953, was commenced in vio- v 

lation of the established rules and practices of the 
Brotherhood (J.A. 51), because it was “not sanctioned 
by the Grand President and other appropriate grand 
lodge officials as required by Article 2, § 1 of the Brother¬ 
hood’s Protective Laws.” (J.A. 52-53). However, it ^ 

also found that union officials and employees involved 
regarded the work stoppage commenced September 24 
to be a “continuous meeting”, that the Grand President < 

whose sole responsibility it was to determine whether a 
strike in violation of the union’s rules and practices had 
occurred had not found the “continuous meeting” to be r 

a strike in violation of such rules (J.A. 4S-49) and had 
indeed informed the Board that the membership, by 
ceasing work on September 24, 1953, were “availing 
themselves of the only remaining means of obtaining 4 

recognition of their demands.” (J.A. 47). The Board, 
partially quoting the letter from the Grand President, 
apparently overlooked his assertion that the unemploy¬ 
ment involved, which included days after September 24, 

1953 and before the authorization of the strike on Octo- ; 

ber 19, 1953, “was not due to a stoppage of work because 
of a strike ... in violation of the established rules and J 

practices of our organization.” (J.A. S6; cf. 47, 30). *■ 

The Board did not attempt to reconcile its conclusion 
with these findings. 

4 

The testimony before the referee shows that the local 
union and Grand Lodge officials participating (J.A. Ill, 
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106) to the knowledge of the Grand President and Grand 
Vice President (J.A. 87, 111) regarded the “continuous 
meeting” as being commenced in compliance with Article 
6, § 1 of the by-laws of the Lodge which gave the Lodge 
President power to “call a special meeting of the 
Lodge ... at any time when, in his judgment such ac¬ 
tion will promote the interests or welfare of the Lodge.” 
(J.A. 95). This provision had been duly approved by 
the Brotherhood’s Grand Lodge on October 6, 1941, and 
is therefore an “established rule” within the meaning 
of §4 (a-2) (iii), whether or not its use was, in this case, 
novel. 

The referee and the regional office also found the stop¬ 
page of work commenced on September 24, 1953, to be 
a strike. Because they found it to be a strike, they con¬ 
cluded that it was in violation of the established rules 
and practices of the Brotherhood insofar as it has not 
been authorized in compliance with the constitutional 
provisions for authorization of strikes. 

Conceding that the Railroad Retirement Board has 
authority to define “strike” in some contexts to mean 
“any concerted work stoppage.” nonetheless a work stop¬ 
page, called as a continuous meeting in compliance with 
constitutional provisions of a union cannot properly be 
found to have been a strike “commenced in violation of 
the established rules and practices” of that union when, 
as here, the Grand President of the union, authorized 
to interpret constitutional provisions (J.A. 113) and to 
make “dispensations not inconsistent with said Consti¬ 
tution and laws” (J.A. 92-93, Article 13, §4) asserted, 
in good faith, that the work stoppage commenced as a 
continuous meeting on September 24, 1953, was “not due 
to a strike commenced in violation of the established 
rules and practices of that organization.” (J.A. S6). In 
other words, assuming that the Board has authority to 
determine what is a “strike” within the meaning of the 
Railroad Unemployment Insurance Act, it does not fol- 
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low that activity so held to be a “strike” is therefore 
required to be treated as a “strike” within the meaning 
of the Brotherhood’s constitution when it is not so 
treated by the Brotherhood. 

It is clear that the Grand President’s statement, how¬ 
ever interpreted, sanctioned what had been done. His 
statement may be interpreted as evidence that, pursuant 
to his constitutional authority to make dispensations 
(J.A. 92-93; Article 13, §4), he had decided that the 
work stoppage, even if regarded as a strike, was, under 
the circumstances warranted and therefore to be sanc¬ 
tioned, or as evidence that, pursuant to his constitu¬ 
tional authority to interpret the Constitution and Laws 
(Tr. 91, Article 13, §4), he had decided that the Lodge 
President, acting pursuant to the by-laws of the Lodge 
for calling special meetings, had properly interpreted 
his power to call a continuous meeting, in which event 
the procedures for strike authorization would be, as the 
Lodge officers asserted them to be, irrelevant (J.A. 
106, 111-112). 

It is not disputed that the statement by the Grand 
President in his letter to the Board on November 9, 
1953, to the effect that the work stoppage commenced on 
September 24, 1953, was not a “strike commenced in vio¬ 
lation of the established rules and practices” of the 
Brotherhood, was made in good faith and was consistent 
with his constitutional powers. It must therefore be 
accepted as establishing the fact stated. See Division 
525, Order of Rif. Conductors of America v. Gorman . 
et al, 133 F. 2d 273. 278 (C.A. 8); Green v. OberrjfeU, 
73 U.S. App. D.C. 298, 121 F. 2d 46, 55, 68-69 (C.A'. 
D.C.), cert. den. 314 U.S. 637. 

The statutory language essentially incorporates by 
reference a determination made by the proper union of¬ 
ficials pursuant to the procedures of the union consti- 
tuition of what constitute? a violation of the established 
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rules and practices of the union. This is a matter wmcn 
both courts and administrative agencies leave to the 
reasonable determination of the proper union officials. 
U. S. Rubber Co. & United Rubber Workers, 21 W.L.R. 
182 (1945); Harnischfeger Corporation v. N.L.R.B., 207 
F. 2d 575, 577 (C.A. 7). Heretofore, the Railroad Re¬ 
tirement Board has also followed the practice of accept¬ 
ing the determination of the proper union officials as to 
whether or not the strike had been sanctioned or au¬ 
thorized. See L-51-533, M-156 (J.A. 127-128). 

We submit that the Board exceeded its authority in 
finding, contrary to the good faith assertion of the Grand 
President, that the work stoppage commenced on Sep¬ 
tember 24, 1953, was a strike commenced in violation 
of the established rules and practices of the Brother¬ 
hood. The Board’s authority in making determinations 
involving the interpretation and application of the rules 
of a labor organization is limited to determining whether 
under the determinations of the proper union officials 
a work stoppage is a strike in violation of the organ¬ 
ization’s rules and practices. 

TV. The Board’s findings that an authorized strike was 
not “commenced” on October 19, 1953, and that the 
claimants’ unemployment from that date to Decem¬ 
ber 17, 1953, was not “due to” a stoppage of work 
because of a strike authorized on that date is unsup¬ 
ported by evidence. 

It should be recalled at this point that the Board did 
not hold that the strike authorized to commence on Oc¬ 
tober 19, 1953, was in violation of either the Railway 
Labor Act or the established rules and practices” of the 
Brotherhood. Under no view of the law could it pos¬ 
sibly have made any such finding. The National Media¬ 
tion Board had closed its file in the case some ten days 
earlier. (J.A. 43). And all the provisions of the 
Brotherhood constitution with respect to the authoriza- 
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tion of strikes were strictly followed, including a strike 
ballot in which more than two-thirds of the affected 
membership voted to strike. (J.A. 45). 

The denial of benefits for the days beginning with 
October 19, 1953, rests solely on the conclusion that un¬ 
employment after October IS, 1953, continued to be “due 
to” the stoppage of work commenced on September 24, 
1953. Our discussion thus far has been directed to show¬ 
ing that the cessation of work on September 24, 1953, 
was not “a stoppage of work because of a strike . . . 
commenced in violation of the provisions of the Railway 
Labor Act or in violation of the established rules and 
practices” of the Brotherhood. If the Court agrees that 
it was not, then the Board’s finding that unemployment 
after October IS, 1953, continued to be “due to” the 
September 24, 1953 cessation of work becomes immate¬ 
rial. On the other hand, even if our position regarding 
the September 24 cessation of work were rejected, the 
full relief sought in the petition is nevertheless required 
if the Board erred in holding that unemployment after 
October 18, 1953 continued to be “due to” the earlier 
work stoppage. 

The Board’s holding on this point is contrary to all 
the relevant evidence. The evidence before the referee 
was clear and uncontradicted to the effect that once the 
determination was made to take a strike ballot it was 
inevitable that there would have been an immediate re¬ 
turn to work if the ballot had not resulted in the au¬ 
thorization of a strike and that unemployment after 
October 18, 1953 was due solely to the authorization of 
a strike beginning 12:01 a. m. on October 19, 1953. 

Typical of the testimony developed at the hearing be¬ 
fore the referee is the following by Mr. McAuliffe, Chair¬ 
man of the Protective Committee of the Lodge: 

“Q. Now, Mr. McAuliffe, if, in this balloting that 
occurred on October 17 and 18, the majority of the 
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membership had voted against the strike, would the 
employees have gone back to work the following day! 
A. It would have been necessary, based on the fact 
that it is a democratic organization, for them to go 
back. 

“Q. In other words, if I understand you cor¬ 
rectly, once the strike ballot had been determined 
upon and taken, if the vote had gone against a 
strike, in accordance with your regular democratic 
processes, that would have been the determination, 
and the men would have been back to work on Oc¬ 
tober 19? A. That is what I would say, yes sir. 

“Q. So, is it a proper conclusion then, from that 
information, that on October 19 and thereafter until 
the end of the strike, the employees were absent from 
work because they were engaged in a strike duly 
authorized and called pursuant to the constitution 
and by-laws of the Brotherhood of Railway and 
Steamship Clerks? A. Yes sir. 

“Q. That was the sole reason why they were ab¬ 
sent from their employment during that period? A. 
Yes sir. 

“Q. How long did the strike last, Mr. McAuliffe? 
A. From October 19 to December 17.” (J.A. 107- 
108) 

This testimony was corroborated by every witness 
who testified on the subject and is not contradicted by 
any evidence of any kind. 

The Board apparently derives its conclusion from a 
finding that ‘‘The authorization of the Grand President 
on October 19, 1953, for a strike did not commence a 
strike of appellants -on that date or any other date.” 
(J.A. 51). Apparently, the theory is that even though 
a strike was duly authorized to commence at 12:01 a. m., 
October 19, 1953, and the employees purported thereafter 
to be on strike by reason of such authorization, that, 
nevertheless, no strike could commence upon that date if 
the employees were not working immediately prior 
thereto. That this is the theory is borne out by the 
fact that benefits were paid without question at Detroit 
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and Milwaukee where the chronology of events was sub¬ 
stantially identical to those occurring at Pittsburgh with 
the sole exception that at those other points there was 
a brief return to work immediately preceding the time 
at which a strike was authorized to commence pursuant 
to a strike vote. 

There is no basis in fact or in logic for any such 
differentiation. There is no inherent reason why in¬ 
dividuals who have been absent from work for some 
other reason (an unauthorized strike or for any other 
cause) cannot enter upon a duly authorized and legal 
strike. 

The Board reported that its holding was contrary to 
the decision of the referee but in agreement with the 
determination of the regional office. (J.A. 53). The 
referee in overruling the regional office had noted that 
at the time of its determination it did not have before 
it the telegram authorizing the strike, or other evidence 
which would establish whether, on October 19, 1953, a 
change in status of the prior work stoppage would have 
occurred if the strike ballot taken by the membership 
had been against a strike authorization and the strike 
authorization never issued. (J.A. 31). On this latter 
point, the Board made no finding, listing and dismissing 
as a contention of the attorney for appellants the un¬ 
controverted evidence at the hearing showing that “if 
appellants had voted against the strike, there would 
have been no alternative for them but to return to work 
on October 19, 1953”. (J.A. 49). The referee, however, 

found that “The evidence adduced at the hearing and a 
study of the Brotherhood’s Protective Laws all lead to 
the conclusion that, if the strike ballot had been negative, 
appellants would have ceased their unauthorized strike 
and returned to work on October 19, 1953.” He there¬ 
fore found that the action they took, followed by the 
strike authorization—both in accordance with the estab¬ 
lished procedures of the Brotherhood—resulted in a new 
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strike commencing on October 19, 1953, which then be¬ 
came the proximate cause of the work stoppage after 
that date. (J.A. 31). 

The Board’s view that the work stoppage was con¬ 
tinuous from September 24, 1953, and therefore no stop¬ 
page could “commence” on October 19, 1953, overlooks 
the fact that under the statute the critical question is 
what was the unemployment on “any day” after Octo¬ 
ber 18 “due to”. Assuming, arguendo, that notwith¬ 
standing the authorization of a strike to commence at 
12:01 a. m., October 19, 1953, which the participants 
thought they were carrying out, no strike or work stop¬ 
page could “commence” on that date because continuous 
with a work stoppage “commenced” earlier, the Board’s 
holding would nevertheless be untenable under the law. 
The uncontradicted evidence establishes beyond any pos¬ 
sible question that the unemployment after October IS 
was due solely to the authorization of a strike to begin 
at 12:01 a. m., October 19; it consequently cannot have 
been “due to” a stoppage commencing September 24, ir¬ 
respective of whether one considers that a new strike or 
stoppage occurred. In other words, the question is not 
whether the September 24 work stoppage continued but 
whether it continued to be the cause of unemployment. 
The evidence establishes beyond dispute that it did not 
but that on the contrary the authorization of a strike 
became the sole cause of unemployment after October 
18, 1953. 

In support of its conclusion the Board asserts (J.A. 
53) that it is quite obvious that appellants could not 
have received the telegram of October 19, 1953, from the 
Grand President of the Brotherhood at or before the 
time the strike was authorized to begin, and that this 
constituted recognition that the strike was already in 
existence and was merely being given the Grand Presi¬ 
dent’s stamp of approval. This reasoning again ignores 
the uncontradicted evidence in the record. This evi- 
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dence shows (J.A. 106-7) that the President of the 
Lodge, the Chairman of the Lodge Protective Commit¬ 
tee, and a Grand Lodge representative who had been in 
attendance at Pittsburgh were directed on October 15, 
1953, to come to Cincinnati for a conference with the 
Grand President. At that conference it was determined 
to take a strike ballot and it was agreed that if the 
requisite majority voted in favor of a strike the strike 
would be authorized to commence at 12:01 a. m. on the 
19th. They immediately returned to Pittsburgh with 
strike ballots and the balloting occurred on October 17 
and 18. Thus, by the evening of the 18th, when the 
ballots were tabulated the membership at Pittsburgh 
knew that the strike was authorized to begin at 12:01 
a. m. on the 19th in accordance with the prearrange¬ 
ments, which had included the fixing of the exact minute 
for the strike to begin. The Grand President’s telegram 
was merely record confirmation. 

It is thus clear that there is no support whatever for 
the Board’s disqualification of “any day” after October 
18, 1953. This ground alone requires reversal of the 
Board’s decision and the granting of the full relief 
sought in the petition. 

V. The questions involved in this case are questions of 
law for this Court to resolve. 

The Railroad Unemployment Insurance Act (Act of 
June 25, 1938, c. 680, 52 Stat. 1094, as amended, 45 
U.S.C. §351, et seq.) requires the Railroad Retirement 
Board to pay benefits to “qualified” employees for cer¬ 
tain “days of unemployment” (Sec. 4(a-2)(iii) (45 

U.S.C., §354 (a-2) (iii)) and provides that there shall 
not be considered as a “day of unemployment” for any 
employee any day with respect to which 

“The Board finds that his unemployment was due to 
a stoppage of work because of a strike . . . and the 
Board finds that such strike was commenced m vio- 
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lotion of the provisions of the Railway Labor Act 
or in violation of the established rules and practices 
of a bona fide labor organization of which he was a 
member.” 

The interpretations to be given the italicized words and 
phrases are here in dispute. 

This case is the first to present for judicial determi¬ 
nation the question of the interpretation to be given a 
“strike commenced in violation of the provisions of the 
Railway Labor Act” and “in violation of the established 
rules and practices of a bona fide labor organization” 
of which the claimant is a member, within the meaning 
of % 4(a-2)(iii) of the Act. The disqualifications are 
expressed in specific statutory language and their appli¬ 
cation necessarily involves statutory interpretation, not 
only of another act but of the authority vested in the 
Board in making determinations both under that act 
and concerning determinations made by a labor organ¬ 
ization relating to matters of internal union adminis¬ 
tration. These interpretations are clearly matters of 
law, and not merely questions of the “application of the 
general rule of disqualification expressed in the Act to 
the particular circumstance.” * As this Court said in 
Railroad Retirement Board v. Bates , 75 U.S. App. D.C. 
251, 126 F. 2d 642, 643 (C.A.D.C.): 

“. . . the question is a question of law, one of statu¬ 
tory interpretation, and that is a field in which courts 
are regarded as having some expertness just as ad¬ 
ministrative tribunals have special knowledge of the 
recurring factual patterns in their several spheres of 
activity—Thus, while according weight to the Board’s 
conclusions and reasoning, in view of the nature of 


* As the General Counsel asserted in his memorandum to the 
Board. Unemployment Compensation Commission of Territory of 
Alaska, et al. v. Aragan, et al., 329 U.S. 143, is clearly not appo¬ 
site here when the very questions are whether the interpretations 
are permissible under the statutory language. 




33 


the question and the terms of the Act, we are free to 
affirm the District Court although the Board’s inter¬ 
pretation of the Act may not be plainly erroneous. 3 

3 Rep. Atty. Gen’l Comm, on Adm. Proc. (1941) 78, 90, 91.” 

In the present case, the Court is called upon to deter¬ 
mine whether the Railroad Retirement Board exceeded 
its authority in interpreting “strike in violation of the 
provisions of the Railway Labor Act” and “in violation 
of the established rules and practices” of a labor organ¬ 
ization. Social Security Board v. Nierotko, 327 U.S. 358, 
363, 369. To permit the Railroad Retirement Board to 
subsume this problem under a determination on “com¬ 
menced” is tantamount to permitting the Board to de¬ 
termine its own authority. 

The foregoing considerations would in any event be 
applicable to the judicial review of the issues presented. 
In this case, however, there are special circumstances 
attending the administrative handling of the case which 
require that the Court subject the Board’s conclusions 
to particularly close scrutiny and that the Court exer¬ 
cise its independent judgment with respect to them. 

The petition for review alleges that the decision of 
the Board was arbitrarily made in pursuance of a prej¬ 
udiced opinion formed by two Members of the Board 
prior to the initial determination of the regional office 
and resulting from improper intervention by Members 
of the Board in the initial determination, induced by 
improper representations made to Members of the Board 
by the Carrier and a responsive desire on the part of 
two Members of the Board to aid the Carrier in a labor 
dispute. The petitioner is convinced beyond doubt that 
this allegation is true. However, it is inherent in the 
administrative process that unless there is the grossest 
carelessness on the part of the administrator it becomes 
impossible to establish such a conviction except by in¬ 
ference. 
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Here the inferences are very strong. The Carrier, 
while the labor dispute was at white heat, on October 
6 and 7, when the Mediation Board had recessed media¬ 
tion and was at the point of closing its file on the case, 
contacted, not the regional office where the initial claims 
determination would be made, but the Carrier Member 
of the Board to protest against any payment of bene¬ 
fits. (J.A. 45). In response the Carrier was not told, 
as one would expect, to furnish any pertinent informa¬ 
tion to the regional office, but to submit evidence and 
argument to the Board as to the asserted applicability 
of the strike disqualifications, notwithstanding the fact 
that the Board might ultimately be called upon to decide 
the case in a quasi-judicial capacity on appeal after 
proper hearing. (J.A. 46). The Carrier’s evidence and 
argument was submitted to the ‘Board under date of 
November 2, 1953 (J.A. 47, 68) and on November 23, 
1953 the Unemployment Claims Review Section, which 
also received a copy (J.A. 68), furnished the regional 
office with a memorandum expressing the opinion that 
claims should be denied (J.A. 10-12); the claims were 
denied on November 27, 1953, in accordance with the 
opinion of the Unemployment Claims Review Section. 
(J.A. 12-13). 

Upon full hearing by the referee and the development 
of evidence not in possession of the regional office at the 
time of the initial denial, the referee rendered an ob¬ 
viously reasonable decision in accordance with prior 
interpretations and applications of the law and in ac¬ 
cordance with past administrative practices. The Board 
thereupon undertook on its own motion to review the 
decision of the referee. (J.A. 36). The Board has au¬ 
thority to review: cases on its own motion and might be 
expected to exercise that authority as a means of control 
over its subordinates against the dispensation of bene¬ 
fits with undue liberality. Where, hownver, the referee’s 
decision, as in this case, is an obviously reasonable one 
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the decision to subject it to Board review is itself a 
suspicious circumstance. 

Before passing on the case the Board sought the opin¬ 
ion of its General Counsel on the question of whether a 
reversal of the referee “on the ground the strike began 
illegally under the Railroad Unemployment Insurance 
Act and its effect continued until work was resumed, 
would be considered a reasonable decision by the courts.” 
(J.A. 131). One could not question the propriety of the 
Board’s seeking the opinion of its General Counsel upon 
some question of law, such as the proper interpretation 
of the statute, which might be involved in the decision 
of the case. But why, if the Board intended to make 
the most reasonable decision indicated by the record, 
would it be concerned about whether the courts would 
regard such a decision as “reasonable”. The inescapable 
inference is that the Board recognized that the decision 
of the referee was the one called for by the record but 
was nevertheless determined to reverse it and deny all 
benefits if the General Counsel were of the opinion that 
they could make such a decision “stick”. 

The Board then rendered a decision inconsistent with 
past practice and smacking suspiciously of the conten¬ 
tions advanced by the Carrier before the initial deter¬ 
mination by the regional office; in fact, it goes even to 
the extreme of including as a finding of fact a pro¬ 
nouncement sustaining the Carrier’s contention as to the 
meaning of the moratorium clause in the wage agree¬ 
ment—a matter having nothing whatever to do with any 
issue under the Railroad Unemployment Insurance Act. 
(J.A. 51-52). 

Under these circumstances the weight to be given to 
administrative determinations diminishes to the vanish¬ 
ing point. Particularly is this true when such admin¬ 
istrative determinations are inconsistent with past ad- 


ministrative practices and are immediately challenged 
in the courts. See Davies Warehouse Co. v. Bowles, 321 
U.S. 144,156. 

CONCLUSION 

For the foregoing reasons the decision of the Railroad 
Retirement Board should be reversed and the relief 
prayed for in the petition granted. 

Respectfully submitted, 

Lester P. Schoeste 
Ruth Smalley 
Attorneys for Petitioner 

Schoexe and Kramer 
1625 K Street, N. W. 

Washington 6, D. C. 


APPENDIX A 


STATUTES INVOLVED 

Pertinent provisions of the Railway Labor Act, Act 
of May 20, 1926, c. 347, 44 Stat. 577, as amended, U.S.C., 
Title 45, §§151 et seq .: 

• • • • 

Section 2 (U.S.C., Title 45, §152) General duties—Duty 
of carriers and employees to settle disputes. 

First. It shall be the duty of all carriers, their offi¬ 
cers, agents and employees to exert every reasonable 
effort to make and maintain agreements concerning rates 
of pay, rules, and working conditions, and to settle all 
disputes, whether arising out of the application of such 
agreements or otherwise, in order to avoid any inter¬ 
ruption to commerce or to the operation of any carrier 
growing out of any dispute between the carrier and the 
employees thereof. 

Consideration of disputes by representatives. 

Second. All disputes between a carrier or carriers and 
its or their employees shall be considered, and, if pos¬ 
sible, decided, with all expedition, in conference between 
representatives designated and authorized so to confer, 
respectively, by the carrier or carriers and by the em¬ 
ployees thereof interested in the dispute. 

• • • • 

Section 6 (U.S.C., Title 45, §156) Procedure in chang¬ 
ing rates of pay, rules, and working conditions. 

Carriers and representatives of the employees shall 
give at least thirty days’ written notice of an intended 
change in agreements affecting rates of pay, rules, or 
working conditions, and the time and place for the be- 
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ginning of conference between the representatives of the 
parties interested in snch intended changes shall be 
agreed upon within ten days after the receipt of said 
notice, and said time shall be within the thirty days pro¬ 
vided in the notice. In every case where snch notice of 
intended change has been given or conferences are being 
held with reference thereto, or the services of the Media¬ 
tion Board have been requested by either party, or said 
Board has proffered its services, rates of pay, rules, or 
working conditions shall not be altered by the carrier 
until the controversy has been finally acted upon, as re¬ 
quired by section 155 of this title, by the Mediation 
Board, unless a period of ten days has elapsed after 
termination of conferences without request for or proffer 
of the services of the Mediation Board. 


Section 10 (U.S.C., Title 45, §160) Emergency Board. 

If a dispute between a carrier and its employees be 
not adjusted under the foregoing provisions of this chap¬ 
ter and should, in the judgment of the Mediation Board, 
threaten substantially to interrupt interstate commerce 
to a degree such as to deprive any section of the country 
of essential transportation service, the Mediation Board 
shall notify the President, who may thereupon, in his dis¬ 
cretion, create a board to investigate and report respect¬ 
ing such dispute. Such hoard shall be composed of snch 
number of persons as to the President may seem desir¬ 
able: Provided, however, That no member appointed 
shall be pecuniarily or otherwise interested in any or¬ 
ganization of employees or any carrier. The compensa¬ 
tion of the members of any such board shall be fixed by 
the President. Such board shall be created separately in 
each instance and it shall investigate promptly the facts 
as to the dispute and make a report thereon to the Presi¬ 
dent within thirty days from the date of its creation. 
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There is hereby authorized to be appropriated such 
sums as may be necessary for the expenses of such 
board, including the compensation and the necessary 
traveling expenses and expenses actually incurred for 
subsistence, of the members of the board. All expendi¬ 
tures of the board shall be allowed and paid on the pres¬ 
entation of itemized vouchers therefor approved by the 
chairman. 

After the creation of such board and for thirty days 
after such board has made its report to the President, no 
change, except by agreement, shall be made by the par¬ 
ties to the controversy in the conditions out of which 
the dispute arose. 

• • • • 

Pertinent provisions of the Railroad Unemployment 
Insurance Act, Act of June 25, 1938, c. 680, 52 Stat. 1095, 
as amended U.S.C., Title 45, §§351 et seq.: 

• • • • 

Section 4 (U.S.C., Title 45, §354) Disqualifying con¬ 
ditions—Day of unemployment or day of sickness. 


Day of unemployment. 

(a-2) There shall not be considered as a day of un¬ 
employment, with respect to any employee— 

• • • • 

(iii) subject to the provisions of subsection (b) of this 
section, any day with respect to which the Board finds 
that his unemployment was due to a stoppage of work 
because of a strike in the establishment, premises, or 
enterprises at which he was last employed, and the 
Board finds that such strike was commenced in violation 
of the provisions of chapter 8 of this title or in viola¬ 
tion of the established rules and practices of a bona fide 
labor organization of which he was a member; 


4 


• • • i 

Section 5 (U.S.C., Title 45, §355) Claims for benefits. 

• • # • 

Hearing and review of decisions on claims. 

(c) Each qualified employee whose claim for benefits 
has been denied in whole or in part upon an initial de¬ 
termination with respect thereto upon a basis other than 
one which is reviewable pursuant to one of the succeed¬ 
ing paragraphs of this subsection, shall be granted an 
opportunity for a fair hearing thereon before a referee 
or such other reviewing body as the Board may establish 
or assign thereto. 

• • • • 

Decisions of reviewing bodies; review and finality. 

(d) The Board shall prescribe regulations governing 
the filing of cases with and the decisions of cases by re¬ 
viewing bodies, and the review of such decisions. The 
Board may provide for intermediate reviews of such 
decisions by such bodies as the Board may establish or 
assign thereto. The Board may (i) on its own motion 
review a decision of an intermediate reviewing body on 
the basis of the evidence previously submitted in such 
case, and may direct the taking of additional evidence, 
or (ii) permit such parties as it finds properly inter¬ 
ested in the proceedings to take appeals to the Board. 
Unless a review or an appeal is had pursuant to this 
subsection, the decision of an intermediate reviewing 
body shall, subject to such regulations as the Board may 
prescribe, be deemed to be the final decision of the 
Board. 

Application of rules of evidence in law and equity; 
notice of findings. 

(e) In any proceeding other than a court proceeding, 
the rules of evidence prevailing in courts of law or 
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equity shall not be controlling, but a full and complete 
record shall be kept of all proceedings and testimony, 
and the Board’s final determination, together with its 
findings of fact and conclusions of law in connection 
therewith, shall be communicated to the parties within 
fifteen days after the date of such final determination. 

Review of final decision of Board by Circuit Courts 
of Appeals; costs. 

(f) Any claimant, or any railway labor organization 
organized in accordance, with the provisions of chapter 8 
of this title, of which claimant is a member, or any other 
party aggrieved by a final decision under subsection (c) 
of this section, may, only after all administrative reme¬ 
dies within the Board will have been availed of and ex¬ 
hausted, obtain a review *of any final decision of the 
Board by filing a petition for review within ninety days 
after the mailing of notice of such decision to the claim¬ 
ant or other party, or within such further time as the 
Board may allow, in the United States circuit court of 
appeals for the circuit in winch the claimant or other 
party resides or will have had his principal place of 
business or principal executive office, or in the United 
States Circuit Court of Appeals for the Seventh Circuit 
or in the Court of Appeals for the District of Columbia. 
A copy of such petition, together with initial process, 
shall forthwith be served upon the Board or any officer 
designated by it for such purpose. Service may be made 
upon the Board by registered mail addressed to the 
Chairman. Within fifteen days after receipt of service or 
within such additional time as the court may allow, the 
Board shall certify and file with the court in which such 
petition has been filed a transcript of the record upon 
which the findings and decision complained of are based. 
Upon such filing the court shall have exclusive jurisdic¬ 
tion of the proceeding and of the question determined 
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therein, and shall give precedence in the adjudication 
thereof over all other civil cases not otherwise entitled 
by law to precedence. It shall have power to enter upon 
the pleadings and transcript of the record a degree af¬ 
firming, modifying or reversing the decision of the Board, 
with or without remanding the cause for rehearing. The 
findings of the Board as to the facts, if supported by 
evidence and in the absence of fraud, shall be conclusive. 
No additional evidence shall be received by the court, but 
the court may order additional evidence to be taken be¬ 
fore the Board, and the Board may, after hearing such 
additional evidence, modify its findings of fact and con¬ 
clusions and file such additional or modified findings and 
conclusions with the court, and the Board shall file with 
the court a transcript of the additional record. The 
judgment and decree of the court shall be final, subject 
to review as in equity cases. 

An applicant for review of a final decision of the Board 
concerning a claim for benefits shall not be liable for 
costs, including costs of service, or costs of printing rec¬ 
ords, except that costs may be assessed by the court 
against such applicant if the court determines that the 
proceedings for such review have been instituted or con¬ 
tinued without reasonable ground. 

Finality of Board decisions. 

(g) Findings of fact and conclusions of law of the 
Board in the determination of any claim for benefits or 
refund, the determination of any other matter pursuant 
to subsection (c) of this section, and the determination 
of the Board that the unexpended funds in the account 
are available for the payment of any claim for benefits 
or refund under this chapter, shall be, except as pro¬ 
vided in subsection (f) of this section, binding and con¬ 
clusive for all purposes and upon all persons, including 
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the Comptroller General and any other administrative or 
accounting officer, employee, or agent of the United 
States, and shall not be subject to review in any manner 
other than that set forth in subsection (f) of this Section. 

• • • • 
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SUMMARY OF ARGUMENT 

1. In applying the provisions of Section 4(a-2)(iii) of 
the Railroad Unemployment Insurance Act to benefit claims 
arising out of a strike, the Board’s authority is not limited 
to finding whether the strike was commenced prior to the 
appointment of an Emergency Board under Section 10 of 
the Railway Labor Act. On the contrary, it has a duty to 
consider all the relevant provisions of the Railway Labor 
Act and make a finding as to whether a strike has been com¬ 
menced in violation of any of those provisions. The lan¬ 
guage, legislative history, and judicial interpretation of the 
Railway Labor Act make it clear that the employees are 
not to resort to a strike until the successive procedures out¬ 
lined in the Act have been exhausted. 

2. The Board’s finding that the strike involved in this 
case was commenced in violation of the provisions of the 
Railway Labor Act has a reasonable basis in law and was 
supported by substantial evidence. The employees’ con¬ 
certed leaving of work on September 24, 1953, was clearly 
a strike, regardless of what the employees called it. It was 
begun at a time when the official representative of the Broth¬ 
erhood was participating in mediation proceedings, and he 
immediately directed that the men return to work. Clearly, 
therefore, the striking employees had not satisfied the Rail¬ 
way Labor Act’s requirements relating to the exertion of 
reasonable efforts to avoid interruption of commerce or the 
operation of any carrier. 

3. The Board did not err in finding that the strike was 
commenced in violation of the established rules and prac¬ 
tices of the Brotherhood. Under the Brotherhood’s Protec¬ 
tive Laws, a strike must be preceded by a strike ballot, and 
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must be ordered by the Board of Adjustment with the 
sanction of the Grand President and the Grand Lodge Of¬ 
ficer in charge. Not only was there no attempt made to 
comply with these requirements, but on the contrary the 
Grand Lodge Officer in charge specifically directed the em¬ 
ployees to return to work. The Board is required by the 
Railroad Unemployment Insurance Act to make its own 
findings as to the existence and nature of a strike. To re¬ 
quire it to accept the conclusions of the Grand President 
of the Brotherhood would be to transfer responsibility for 
the administration of the unemployment insurance sys¬ 
tem from the Board to the labor organization representing 
the claimants. 

4. The Board’s finding that from September 24 through 
December 17, 1953, there was a stoppage of work caused 
by the strike which began on September 24, 1953, was sup¬ 
ported by substantial evidence. The strike caused an im¬ 
mediate stoppage of work on September 24, 1953. None 
of the strikers even attempted to return to work during 
the period from September 24 through December 17, 1953. 
The Brotherhood’s formal authorization of a strike on 
October 19, 1953, did not change the causation of the work 
stoppage or unemployment begun three and a half weeks 
previous. To hold otherwise would disregard the realities 
of the situation and frustrate the clear intent of Congress 
that employees should not be permitted to grasp the advan¬ 
tage of a quick, unauthorized strike and nevertheless obtain 
unemployment benefits by later going through the proce¬ 
dures required for a strike. 

5. The Board’s decision should be affirmed. It was made 
upon careful analysis and consideration of all the evidence 
obtainable. The Board acted within the authority conferred 
on it by the Railroad Unemployment Insurance Act, and 
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its findings had a reasonable basis in law and were sup- 
ported by substantial evidence. 


ARGUMENT 

L In applying the provisions of Section 4(a-2) (iii) of the 
Railroad Unemployment Insurance Act to benefit claims 
arising out of a strike, the Board’s authority is not 
limited to finding whether the strike was commenced 
prior to the appointment of an Emergency Board under 
Section 10 of the Railway Labor Act. 

Section 4(a-2)(iii) of the Railroad Unemployment Insur¬ 
ance Act 1 disqualifies a claimant for benefits if his unem¬ 
ployment is due to a stoppage of work because of a strike 
and “the Board finds that such strike was commenced in 
violation of the provisions of the Railway Labor Act.. 

(45 U.S.C. § 354(a-2)(iii)). The petitioner, in its brief (pp. 
15-23), contends that the Board’s authority under this pro¬ 
vision is limited to determining whether the strike was com¬ 
menced after the appointment of an Emergency Board and 
within the 60-day period thereafter. Petitioner concedes 
(pp. 21-22) that Section 2, First and Second of the Rail¬ 
way Labor Act* (45 U.S.C. § 152, First and Second) imposes 
on the representatives of employees the duty to bargain 
collectively in good faith, and that this duty is judicially 
enforceable. It takes the position, however, (pp. 17-22) 


* Act of June 25, 1938, c. 680, 52 Stat. 1094, as amended; 45 U.S.C. 
§§ 351-367. 

•Act of May 20, 1926, c. 347, 44 Stat. 577, as amended; 45 U.S.C. 
55 151 et scq. 
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that the right to strike is a legitimate part of the bargain¬ 
ing process and that the Board is therefore without author¬ 
ity to concern itself with the provisions of Section 2, First 
and Second in cases of this type. 

The limitation which the petitioner seeks to impose upon 
the authority of the Board to make findings is not warranted 
by the provisions of the Railroad Unemployment Insurance 
Act or the Railway Labor Act. If the draftsmen of the 
Unemployment Insurance Act had intended to limit the 
Board’s authority in the manner suggested by the peti¬ 
tioner, it would have been easy for them to do so in explicit 
terms. The fact that they did not do so would seem to in¬ 
dicate an understanding on their part that the provisions of 
the Railway Labor Act relating to Emergency Boards were 
not the only ones which limit the right to strike. This un¬ 
derstanding is supported by the provisions of the Railway 
Labor Act, their legislative history, and the interpretation 
placed upon them by the courts. 

The plan of the Railway Labor Act for the handling of 
“major disputes” is described as follows in the opinion of 
the Supreme Court in Elgin, Joliet and Eastern Railway 
Company v. Burley, 325 U.S. 711, 725 (1945): 

“For their settlement the statutory scheme retains 
throughout the traditional voluntary processes of nego¬ 
tiation, mediation, voluntary arbitration, and concilia¬ 
tion. Every facility for bringing about agreement is 
provided and pressures for mobilizing public opinion 
are applied. The parties are required to submit to the 
successive procedures designed to induce agreement. 
§ 5 First (b). But compulsions go only to insure that 
those procedures are exhausted before resort can be 
had to self-help. No authority is empowered to decide 
the dispute and no such power is intended, unless the 
parties themselves agree to arbitration.” 
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As stated recently in Chicago River & Indiana R.R. Co. v. 
Railroad Trainmen, 229 F. 2d 926, 931 (C.A. 7, 1956): 

. . the act recognizes the right of employees to 
strike, but postpones such action until the successive 
procedures set up by the act have been exhausted.’’ 

The courts’ view that resort is not to be had to self-help 
until the successive procedures outlined in the Act have 
been exhausted finds support in the legislative history of 
the Railway Labor Act. The understanding of the members 
of Congress in this respect is indicated by the following 
statement of Representative Hawes: 

“There is one assurance that the American people 
will have, and that is that from the beginning of the 
dispute, all through the period of conciliation, all 
through the period of mediation, all through the period 
of arbitration, and for 60 days following the calling 
of the emergency board by the President of the United 
States, there will be no strike, there will be no in¬ 
terruption of traffic. 

“Those who framed this bill are on record as stating 
that this is their interpretation of the language of the 
bill.”* 

The understanding of the bill expressed by Representa¬ 
tive Hawes is supported by the views expressed at com¬ 
mittee hearings both by representatives of the railroads 
and by representatives of the labor organizations. The Gen¬ 
eral Counsel for the Association of Railway Executives 
informed the Senate Committee “that every step in it [the 


•Debate in the House on H.R. 9463, February 26. 1926 (67 Cong. 
Rec. 4657). To the same effect, see also statement by Senator Smith at 
the Senate Committee Hearings on S. 2306, 69th Cong., 1st Sess., p. 202. 
It should be noted that the public interest would not be protected by 
the provisions of Section 10 of the Railway Labor Act alone, as sug¬ 
gested on page 22 of the petitioner’s brief; the public interest would not 
be protected where, as in the instant case, the employees act so precipi¬ 
tately that an Emergency Board cannot be created before a strike is 
begun. 
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bill] must be pursued before there is an interruption of 
transportation.’ ’ 4 

Mr. Donald Richberg, representing the labor organiza¬ 
tions, expressed similar views. Thus, he stated to the House 
Committee: 

“I can cover, I think, very briefly what the bill pro¬ 
vides. It starts out by imposing a duty upon all car¬ 
riers, upon their officers, agents, and employees to exert 
every reasonable effort to make and maintain agree¬ 
ments. That is in section 2, found on page 3. Now, 
there is the foundation of the entire legislation sought, 
and that is in agreement. It is made the duty of the 
parties to preserve peaceful, efficient relations by vir¬ 
tue of agreements so that the obligations of one to an¬ 
other may be thoroughly understood; and then to settle 
all disputes, whether arising out of obligations of such 
agreements or otherwise, in order to avoid any inter¬ 
ruption of interstate commerce. ” * 

In response to a question, Mr. Richberg stated that he re¬ 
garded the obligation to make every reasonable effort to 
make and maintain agreements as “a legal duty”.* He also 
expressed the view that “the deliberate violation of that 
legal obligation could be prevented by court compulsion.”’ 
At another point in the Hearings, Mr. Richberg expressed 
his views as follows: 

“As to maintaining the status quo from the time that 
a dispute is engendered, it is a violation of the duties 
imposed by this law for either party to take any action 
to arbitrarily change the conditions until that dispute 
has been adjusted in accordance with the law. Their 
primary duty is to exert every reasonable effort to 


♦Hearings before Senate Committee on Interstate Commerce on S. 
2306, 69th Cong., 1st Sess., p. 16. 

• Hearings before House Committee on Interstate and Foreign Com¬ 
merce on HJR. 7180, 69th Cong., 1st Seas., p. 11. 

•Id., p. 40. 

•Id., p. 91. 
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avoid interruptions of commerce through disputes. 
The ‘reasonable efforts’ are set forth here that all dis¬ 
putes shall be considered and decided in conference, 
if possible; that, second, if conference fails a certain 
type of disputes shall be carried to the board of adjust¬ 
ment; the other type of disputes, or those not decided 
by the board of adjustment, may be carried to the board 
of mediators, and it shall be the duty of the board of 
mediators to act.”* 

In view of the foregoing, it is clear that the Board, in 
applying the provisions of Section 4(a-2)(iii) of the Rail¬ 
road Unemployment Insurance Act, was not limited, as the 
petitioner contends, to determining whether or not a strike 
was commenced after the appointment of an Emergency 
Board and within the 60-dav period thereafter.* On the 
contrary, it had a duty to consider all the relevant provis¬ 
ions of the Railway Labor Act and make a finding as to 
whether a strike had been commenced in violation of any 
of those provisions. 


IE. The Board’s finding that the strike involved in this 
case was commenced in violation of the provisions of 
the Railway Labor Act has a reasonable basis in law 
and was supported by substantial evidence. 

The strike involved in this case was begun on September 
24, 1953. (J.A. 63-64, 70, 96, 98). At that time, Mediator 
Mac Swan, of the National Mediation Board, was in New 
York mediating the dispute between the Railway Express 

•Id., pp. 92-93. 

• In the light of what la said above regarding the limitations imposed 
by the Railway Labor Act on the right to strike, there is no occasion 
to consider the cases cited on pages 18-23 of the petitioner’s brief. 
None of those cases indicates that, under the Railway Labor Act, or 
the National Labor Relations Act, the right to strike is unlimited and 
unqualified. As to the latter Act, see, for example, Curry v. Union de 
Trabajadorea de la Induatria, 88 F. Supp. 707 (D.C. Puerto Rico, 1949). 
It is also, of course, immaterial that the Board’s task would be easier, 
or that railroad employees would better understand the meaning of the 
Act, if the Board’s authority were limited as claimed by the petitioner. 
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Agency, Incorporated, and the members of the Brotherhood 
who were employed by it at Pittsburgh. (J.A. 63, 70, 87- 
88). Vice Grand President Robert Morgan was represent¬ 
ing the Brotherhood before the Mediator. (JJL 87-88,105). 
On learning of the stoppage of work at Pittsburgh, the Vice 
Grand President immediately dispatched the following tele¬ 
gram to the organization’s general chairman there: 

“SEPTEMBER 25, 1953. 

E. J. WILSON 

HOTEL ROOSEVELT, PGH 

AM DIRECTING THAT ALL EMPLOYEES BE RE¬ 
TURNED TO WORK IMMEDIATELY PENDING 
MEDIATION AND HANDLING OF OUR PITTS¬ 
BURGH WAGE ADJUSTMENT DEMAND OF 
THIRTY-SEVEN AND ONE HALF CENTS PER 

HOUR ON ITS MERITS. 

ROBERT MORGAN, 

VICE GRAND PRESIDENT” 
(J.A. 122-123 ; 65, 80-81,109, 
110 - 112 ). 

The Pittsburgh local ignored Vice Grand President Mor¬ 
gan’s direction to return to work immediately. Instead, 
they continued their strike, which they called a “continuous 
meeting”. (J.A. 99,105-106,110-112). Under these circum¬ 
stances, there would seem to be no grounds for questioning 
the Board’s finding that this strike was commenced in vio¬ 
lation of the provisions of the Railway Labor Act (JJL 
51). 

There can be no doubt that the stoppage of work which 
began on September 24, 1953, was a strike. It was con- 
cededly a concerted leaving of work by the Brotherhood’s 
employees to enforce their wage demands. (J.A. 88, 98-99, 
104-106, 108). It was accompanied by picketing (JJL 108- 
109, 112) and by the stationing of “peaceful observers” at 





the Agency’s premises (J.A. 121). The newspapers and the 
Brotherhood’s own journal referred to it as a “strike”. (J.A. 
26-27). It is, therefore, immaterial that the employees chose 
to call the work stoppage a “continuous meeting”. (J.A. 96, 
98,104-106,111-112). United States v. United Mine Workers 
of America, 330 U.S. 258, 267 (1947); United States v. In¬ 
ternational Union, U.M.W. of A., 77 F. Supp. 563 (D.C. 
D.C., 1948), aff’d. International Union v. United States, 85 
App. D.C. 149,177 F. 2d 29 (C.A. D.C., 1949).” 

Since, at the time the strike was commenced, the Vice 
Grand President of the Brotherhood was continuing his 
participation in the mediation proceedings (J.A. 87-88, 
105), and since he immediately directed that the men return 
to work “pending mediation” and the handling of the wage 
adjustment demand on its merits (J.A. 122-123), it can 
scarcely be contended that the employees at Pittsburgh had 
satisfied the Railway Labor Act’s requirements relating to 
the exertion of reasonable efforts to avoid interruptions of 
commerce or the operations of any carrier (45 U.S.C. § 152, 
First and Second).” On the contrary, there was a clear 
basis in law, and ample support in the evidence, for the 
Board’s finding that their strike was commenced in viola¬ 
tion of the provisions of the Railway Labor Act. (J.A. 51). 


“ In its Report to the President dated February 17, 1954, Emergency 
Board No. 105, appointed on December 16, 1953, by Executive Order 
10509, correctly describes the situation as follows: “The members of 
the Brotherhood went on strike in . . . Pittsburgh on September 24, 
1953 . . . They remained on strike until the Executive Order, creating 
this Board, was issued on December 16, 1953.” (p. 5). 

11 In view of the Vice Grand President’s conviction, expressed in 
his telegram of September 25, 1953, (J.A. 122-123), that he should con¬ 
tinue to participate in the mediation of the wage adjustment demand, 
there appears to be no basis for the petitioner’s contention, on pages 
24-27 of its brief, that the employees had done all that could be expected 
of them before beginning their strike. While the Express Agency had 
undoubtedly shown some reluctance to entertain a proposal which it 
regarded as a clear attempt to nullify the moratorium clause of the 
contract (J.A. 62-66, 68-83), it appears that the Agency was cooperating 
with Mr. Mac Swan in his efforts to mediate the dispute (JA.. 63, 65, 
70, 115-116). 
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HI. The Board did not err in finding that the strike was 
commenced in violation of the established rules and 
practices of the Brotherhood. 

Under Section 4 (a-2) (iii) of the Railroad Unemploy¬ 
ment Insurance Act, a claimant is disqualified for benefits 
if “the Board finds that his unemployment was due to a 
stoppage of work because of a strike . . . and the Board 
finds that such strike was co mm enced in violation of . . . 
the established rules and practices of a bona fide labor 
organization of which he was a member . . (45 U.S.C. 

§ 354 (a-2) (iii)). The petitioner, in its brief (pp. 28-31), 
contends that the Board erred in finding that a strike was 
commenced on September 24,1953, in violation of the estab¬ 
lished rules and practices of the Brotherhood. 

The Brotherhood’s Protective Laws provide (Article 2, 
Section 1) that a strike must be preceded by a referendum 
vote in which two-thirds of the membership vote in favor 
of withdrawal from service. After such a vote, the Board 
of Adjustment, with the sanction of the Grand President 
and the Grand Lodge Officer in charge, may order a strike. 
(J.A. 94). There was no attempt to comply with these 
requirements of the Protective Laws in connection with the 
cessation of work at Pittsburgh on September 24, 1953. 
(J.A. 70, 96-97, 98-99). On the contrary, the Grand Lodge 
Officer who was in charge of the matter specifically directed 
the employees to return to work. (JA. 122-123, 80-81, 109, 
110-112). Under these circumstances, it is clear that the 
Board did not err in finding that the strike was commenced 
in violation of the established rules and practices of the 
Brotherhood. (J.A. 51).“ 


“Recognition of the fact that the strike was not properly com¬ 
menced was evidenced by the subsequent action of the Brotherhood in 
conducting a strike vote on October 17 and 18. 1953, foUowed by the 
Grand President’s announcement of an “authorized strike” on October 
19. 1953. (J-A.. 88. 99. 106-108, 109-110). 
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Under the provisions of the Railroad Unemployment In¬ 
surance Act quoted above, the Board is clearly required 
to make its own findings as to the existence and nature of 
a strike. “ It is not bound, as the petitioner contends (Peti¬ 
tioner’s Brief, pp. 28-31), to accept without question conclu¬ 
sions by the Grand President of the Brotherhood with 
regard to these points. 14 To hold otherwise would be to 
transfer responsibility for the administration of the unem¬ 
ployment insurance system in such matters from the Board 
to the labor organization representing the claimants. Ob¬ 
viously, Congress intended no such result 

IV. The Board’s finding that from September 24 through 
December 17, 1953, there was at the claimants’ last 
place of employment a stoppage of work caused by 
the strike which began on September 24, 1953, was 
supported by substantial evidence. 

As the Emergency Board stated in its report to the Presi¬ 
dent: “The members of the Brotherhood went on strike 
. . . in Pittsburgh on September 24, 1953 . . . They re- 


“ In itself considering the Constitution and Protective Laws of the 
Brotherhood, as well as in considering all the provisions of the Railway 
Labor Act (Parts I and II of this Argument), the Board followed the 
'long administrative interpretation of the Act as a whole” and of the 
particular sections involved (Railroad Retirement Board v. Bates, 75 
App. D.C. 251, 126 F. 2d 642, 643 (C.A.D.C., 1942). (J_A. 127-128, 130; 
Petitioner's Brief, p. 21). 

“To assist the Board in its consideration and adjudication of the 
unemployment insurance claims, Mr. George M. Harrison, the Grand 
President of the Brotherhood, in a letter dated November 9, 1953, fur¬ 
nished information regarding the work stoppage. (J.A. 85-91). He made 
no reference whatever to a "continuous meeting", but stated that the 
employees "ceased work at 4:00 P. M. on September 24, 1953.” (J-A. 
88). Mr. Harrison said it was the Brotherhood’s contention "that 
neither the Railway Labor Act nor the established rules and prac¬ 
tices of this organization have been violated with respect to the strike 
of our membership, employees of the Carrier, at Pittsburgh, Penn¬ 
sylvania.” (JA.. 90-91). There is no statement in his letter that he 
regarded the work stoppage commenced on September 24, 1953, as 
anything other than a strike. Neither is there any statement that he 
had issued any "dispensation” or “interpretation” as suggested in the 
petitioner's brief (pp. 29-30). 
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mained on strike nntil the Executive Order, creating this 
Board, was issned on December 16, 1953-”“ The actual 
return to work did not take place nntil December 18, 1953. 
(JA. 48). The strike caused an immediate stoppage of 
work at the claimants’ last place of employment. (JA 
63-64, 86, 88, 96). That stoppage continued without inter¬ 
ruption from September 24 through December 17, 1953; 
none of the strikers even attempted to return to work durp»& 
that time. (JA 96-97, 100, 102-103). It is therefore clear 
that there was ample evidence to support the Board’s find¬ 
ing that throughout the period from September 24 through 
December 17, 1953, there was a stoppage of work caused 
by the strike begun on September 24, 1953. (JA 51). 

The petitioner’s attempt (Brief, pp. 31-36) to attach 
significance to the Brotherhood’s formal authorization of a 
strike on October 19, 1953, has no basis in fact or in law. 
At that time the claimants had already been unemployed 
for three and a half weeks as a result of the strike and 
consequent work stoppage. (JA 97, 100, 102). To regard 
the formal authorization as producing a change in the cause 
of the work stoppage or of the claimants’ unemployment 
would be to disregard the realities of the situation. It 
would also tend to frustrate the clear intent of Congress as 
expressed in the Railroad Unemployment Insurance Act 

Section 4 (a-2) (iii) of the Act (45 U.S.C. § 354 (a-2) 
(iii)) specifically requires the Board to find whether a 
strike “was commenced” in violation of the Railway Labor 
Act or of the established rules and practices of the labor 
organization. The circumstances surrounding the com¬ 
mencement of the strike are made the decisive factor. It is 
apparent that Congress intended to make it impossible for 
employees to “grasp the advantages of a quick, unauthor- 


“ Report dated February 17, 1954. p. 5. (J.A. 48). 
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ized strike and yet by thereafter going through the proc¬ 
esses required for a strike obtain unemployment benefits.” 
(Board Decision, J.A. 54). 

V. The Board’s decision should be affirmed. 

An examination of the Board’s decision in this case shows 
that all the evidence obtainable” was carefully analyzed 
and considered. (J.A. 38-54). Applying the relevant statu¬ 
tory provisions to the evidence, the Board concluded that 
the claimants were not entitled to unemployment benefits. 
(J.A. 51-54). Before the decision was formally rendered, 
the Board requested and secured an opinion as to its legal¬ 
ity (J.A. 131-134).” 

As pointed out in the preceding parts of this Argument, 
the Board acted within the authority conferred on it by 
the Railroad Unemployment Insurance Act, and its findings 
had a reasonable basis in law and were supported by sub¬ 
stantial evidence. Consequently, the Board’s decision should 
be affirmed. Unemployment Compensation Commission of 
Alaska v. Aragon , 329 U.S. 143 (1946). In that case the 
Commission, reversing a decision of a referee, held that a 
dispute was in “active progress” within the meaning of the 
Alaska Unemployment Compensation Law. In connection 
with that finding, the Supreme Court made the following 
statement regarding the scope of judicial review in matters 
of this type (pp. 153-154): 

“Here, as in Labor Board v. Hearst Publications , 
Inc., 322 U.S. Ill, 131 (1944), the question presented 


14 Receiving: evidence and argument offered by the Railway Express 
Agency was in accordance with the usual practice of securing all 
relevant information in such cases. (JA.. 9-10, 34-35, 83-85, 85-91). 

" This was apparently considered particularly desirable in a case 
in which the Board felt required to reverse an award by a referee. 
Cf. Universal Camera Carp. v. National Labor Relations Board, 340 
U.S. 474, 492, 497 (1951). 
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PETITION FOR REVIEW OF A FINAL 
DECISION OF THE RAILROAD RETIREMENT 
BOARD DENYING UNEMPLOYMENT INSURANCE 

CLAIMS 

REPLY BRIEF OF PETITIONER 

The Respondent does not deny that its decision herein 
was not only inconsistent with past decisions of the Rail¬ 
road Retirement Board but also contrary to the mean¬ 
ing commonly given by railway employees and union 
members to the disqualifications for unemployment bene¬ 
fits for days of unemployment “due to” a strike “com¬ 
menced in violation of the provisions of the Railway 
Labor Act” (R. Br. p. 8, fn. 9) or “in violation of the 
established rules and practices of a bona fide labor or¬ 
ganization” of which the claimant was a member (R. Br. 
pp. 12-13). In the main, the Respondent did not con¬ 
sider or answer the arguments made in the Petitioner’s 
brief (see, e.g., R. Br. p. 8, fn. 9; p. 10, fn. 11; p. 12, 
fn. 14; p. 13, Par. 12). The Petitioner does not intend 
to reargue these points in a reply brief. However, the 
Respondent’8 brief raises the following questions: 
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1. Whether the authorities cited by the Respondent 
establish that the “provisions of the Railway Labor Act 
relating to Emergency Boards were not the only ones 
which limit the right to strike.” 1 

2. Whether there is warrant for its asserted authority 
to give the disqualifications involved interpretations con¬ 
trary to their common meanings. 

3. Whether Respondent has faced the issue as to the 
lack of substantial evidence to support the Board’s find¬ 
ing that unemployment after October 18, 1953, was not 
“due to” a stoppage of work because of a strike author¬ 
ized on October 19. 

The reply brief will be addressed to these questions. 

I. The authorities cited by the Respondent fail to es¬ 
tablish that the Railway Labor Act prohibits strikes 
except during a period after the creation of an Emer¬ 
gency Board pursuant to Section 10. 

The argument now advanced in support of the Board’s 
decision would impose much more rigid restrictions on 
the right to strike than any the Board has ever held to 
be applicable. In fact, this very same argument has here¬ 
tofore been consistently rejected by the Board. 

We pointed out in our brief (P.Br. p. 16) that the 
Board did not find, and could not consistently with long- 
established administrative interpretation find, that a 
strike begun while the National Mediation Board was 
mediating would be ipso facto in violation of the Railway 
Labor Act. Yet the argument now advanced in support 
of the Board’s decision would lead to such a conclusion. 


1 The Court's attention is called to the fact that the use of the 
plural “provisions” by the Respondent in alluding to Section 10 of 
the Railway Labor Act is itself a refutation of its contention that 
the use of that term in Section 4(a-2)(iii) would not be an appro¬ 
priate reference limited to Section 10 of the Railway Labor Act. 
See R. Br. p. 5, Par. 1. 
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The Respondent relies in this connection primarily upon 
certain language in the first opinion by Mr. Justice Rut¬ 
ledge in Elgin, Joliet and Eastern Railway Company v. 
Burley, 325 U.S. 711, 725, in which he stated: “The 
parties [to a ‘major dispute’ under the Railway Labor 
Act] are required to submit to the successive procedures 
designed to induce agreement, §5, First(b). But com¬ 
pulsions go only to insure that those procedures are 
exhausted before resort can be had to self-help.” (Quoted 
in R. Br., p. 9; Carrier’s Memorandum to the Board, 
at J.A. 76-77). 

When this same argument was advanced by Railway 
Express Agency against Respondent in Railway Express 
Agency v. Kennedy, 189 F. 2d 801 (C.A. 7, 1951), counsel 
for the Board, in his brief before the Court of Appeals, 
at page 65, dealt with it as follows: 

“That statement, it is plain, was purely obiter dic¬ 
tum. The Court was there concerned with a dispute 
involving the application of an existing agreement on 
pay, rules, or working conditions. This kind of dis¬ 
pute was characterized by the Court’s opinion as 
‘minor’, as distinguished from a dispute concerning 
proposed changes in an agreement on pay, rules, or 
working conditions, which was described as ‘major’. 
It was in the course of a general discussion of these 
differences that the Court made the statement above 
referred to; and the Court in no way indicated the 
reasons for, or the basis of, the conclusion stated. 
The weight to be accorded it should be no more than 
that accorded to any general statement not directed 
to a particular situation and which is made only in¬ 
cidentally to a decision on a specific set of facts 
without the deep and careful consideration which the 
Court would otherwise give to a point necessary to 
its decision.” 

We have heretofore quoted (P.Br., p. 16) from that 
same brief the showing there made of the Board’s long- 
established administrative interpretation contrary to the 
position now taken. Not only is the argument now being 


made inconsistent with the established administrative in¬ 
terpretation, it is inconsistent with the Act’s terms, 2 pur¬ 
poses and legislative history. 

Chicago River <L Indiana Railroad Company v. Brother¬ 
hood of Railroad Trainmen, 229 F. 2d 926 (C.A. 7), re¬ 
hearing denied March 5, 1956, cited R. Br. page 6, is 
wholly inapposite. In that case the Court enjoined as 
illegal a strike to compel settlement of a dispute which 
had been submitted to the National Railroad Adjustment 
Board for final and binding adjustment, on the ground 
that the Railway Labor Act made strikes to force the 
settlement of such “minor disputes” illegal after sub¬ 
mission had occurred. The Court construed the statute 
as imposing no similar ban on strikes over “major dis¬ 
putes.” The decision relied on the quoted language from 
the first Burley decision, but with specific reference only 
to so-called “minor disputes.” With respect to the only 
question decided in the Chicago River case, i.e., the le¬ 
gality of a strike over grievances while their adjustment 
is pending before the Adjustment Board, we believe it 
to be wrong, and it is squarely in conflict with Brother¬ 
hood of Railroad Trainmen, Local Lodge No. 721 v. Cen¬ 
tral of Georgia Radvcany Company, 229 F. 2d 901 (C.A. 5), 
decided February 10, 1956. The court in the latter case 
noted (at p. 905) that “none of the sections [of the Rail¬ 
way Labor Act] mandatorilv provide that disputes must 
be submitted to the board rather than being handled by 
the voluntary methods provided for in the same act.” 
Whether the Court of Appeals for the Fifth Circuit or 
that for the Seventh Circuit is right, is in any event 
irrelevant to the issues in this case. 

‘ Section 6, applicable where either party desires to change rates 
of pay or working conditions, specifically prohibits the carrier's 
changing rates of pay, rules, or working conditions pending notices 
and conferences, among other conditions. Such a provision would 
have been unnecessary had exhaustion of available administrative 
remedies been mandated before unilateral action could be taken. 
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The respondent’s citation of the legislative history is 
misleading. Representative Hawes, a Member of the 
House Committee on Interstate and Foreign Commerce, 
spoke on the last day of the two-day debate on H.R. 9463, 
shortly after Representative Williamson had proposed 
an amendment to the Act to make it clear that the Act 
proscribed with injunctive sanction a strike during the 
60-day period after the creation of an emergency board 
pursuant to Section 10 (67 Cong. Rec. 4648). Hawes 
began his speech with the following statement (67 Cong. 
Rec. 4654): 

“22 members of our Committee are united and in full 
agreement upon this bill in its general provisions. 
Only one member seems to be in disagreement . . . 
Let us be perfectly frank about it. There are no 
teeth in the bill. It is not a bill with compulsion 
back of it.” 

He then proceeded to read into the record the testimony 
at the hearings which the Respondent sets forth in part 
(R. Br. pp. 6-7), as evidence that the American people 
had “one assurance”: both the representatives of the 
railroads and of the labor organizations intended to ob¬ 
serve the spirit of the Act they sponsored. This is made 
clear by his closing statement (67 Cong. Rec. 4657): 

“The other theory was a bill providing for volun¬ 
tary meetings and voluntary understandings. _ That 
is the theory adopted by both sides to the railroad 
labor controversy, and it was the theory suggested 
by the President of the United States, and it is the 
theory adopted by your committee. 

“So let us be frank about it. There are no teeth 
in this bill. There is no compulsion in it It is the 
meeting of the minds with the moral force that comes 
back of such agreement.” 

The Respondent imports into the statements, by Mr. 
Donald Richberg representing the labor organizations, 
which it sets forth (R. Br. 7-8), its interpretation of the 
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obligation to exert every reasonable effort to “make and 
maintain agreements” and “to settle all disputes.” Mr. 
Riehberg was more explicit. On several occasions, he 
illustrated the type of “wilful disregard of the funda¬ 
mental requirements, that they should make every rea¬ 
sonable effort to make agreements” which he thought 
subject to judicial compulsion: “if they refuse absolutely 
to confer, to meet or discuss or negotiate” or “to refuse 
to even meet.” Hearings before House Committee on In¬ 
terstate and Foreign Commerce on H.R. 7180, 69th Cong., 
1st Sess., pp. 66, 84. There is no testimony by Mr. Rich- 
berg to the effect that a union which struck in support 
of a bargaining demand would thereby violate its duty 
to negotiate, as required by Section 2. See also the state¬ 
ment by Representative Reedy on the floor of the House, 
after the speech by Representative Hawes, on February 
26, 1926 (67 Cong.*Rec. 4668-4669): 

“I call attention to another thing, and it seems to 
me unmistakable. There is no provision here to pre¬ 
serve the status quo pending attempts to settle dis¬ 
putes. ’ ’ 

As the Petitioner noted in its main brief (P.Br. p. 20), 
there has been no definitive decision of the courts on 
the extent of the right to strike afforded by the collective 
bargaining guarantee added to the Railway Labor Act 
in the 1934 amendments. The clearest judicial expression 
of the relation between the statutory scheme and the use 
of economic power, by strikes and other methods of in¬ 
dustrial warfare, is contained in General Committee, etc. 
v. Missouri-Kansas-Texas R. Co., 320 U.S. 323, in which 
the Court held controversies over the scope of authority 
of designated bargaining representatives to make agree¬ 
ments nonjusticiable. Discussing the 1934 amendments to 
the Railway Labor Act, Mr. Justice Douglas said (320 
U.S. at 330, 332-333): 

“Thus what had long been a ‘right’ of employees 
enforcible only by strikes and other methods of in- 
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dustrial warfare emerged as a ‘right’ enforcible by 
judicial decree. The right of collective bargaining 
uras no longer dependent on economic power alone 
.... The new administrative machinery plus the 
statutory commands and prohibitions marked a great 
advance in supplementing negotiation and self-help 
with specific legal sanctions in enforcement of the 
Congressional policy. 

“But it is apparent on the face of the Act that 
while Congress dealt with this subject comprehen¬ 
sively, it left the solution of only some of these prob¬ 
lems to the courts or to administrative agencies. It 
entrusted large segments of this field to the volun¬ 
tary processes of conciliation, mediation, and arbi¬ 
tration. ... In short, Congress by this legislation 
has freely employed the traditional instruments of 
mediation, conciliation and arbitration. Those instru¬ 
ments, in addition to the available economic weapons, 
remained unchanged in large areas of this railway 
labor field. Only in certain phases of this contro¬ 
versial subject has Congress utilized administrative 
or judicial machinery and invoked the compulsions 
of law. . . . [Emphasis supplied.] 

The collective bargaining guarantee in the Railway 
Labor Act protects the right to strike in furtherance of 
collective bargaining v ithout limitation other than that 
contained in Secion 1( This interpretation of the Act 
is consistent with that made by the National Mediation 
Board. See Nineteenth Annual Report of the National 
Mediation Board, for the Fiscal Year Ended June 30, 
1953, p. 6; Twentieth Annual Report, pp. 3, 6; Twenty- 
First Annual Report, p. 4. Curry v. Union de Trabaja- 
dores de la Industrie, 86 F. Supp. 707 (D.C. Puerto Rico, 
1949), cited R. Br. p. 8, footnote 9, involves a specific 
restriction on the right to strike contained in Section 
8(d) (U.S.C. Title 29, § 158(d)) of the Labor Manage¬ 
ment Relations Act of 1947. and is inapposite here. See 
Mastro Plastics Corp., et al. v. N.L.R.B., 76 S. Ct. 349 
(1956), and the discussion, in the dissent of Mr. Justice 
Frankfurter, at 363 on the scope of the Wagner Act 
guarantee. 
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II. There is no warrant for the Respondent’s asserted 
authority to give the disqualifications involved in¬ 
terpretations contrary to their meaning to railway 
employees and union members. 

The Respondent concedes that its interpretation of a 
“strike commenced in violation of the provisions of the 
Railway Labor Act” was contrary to the understanding 
railroad employees have of that phrase. In rationalizing 
its authority not to interpret these words as generally 
understood, the Respondent merely asserts this meaning 
to be immaterial. (R. Br. p. 8, fn. 9.) 

The Respondent concedes that its interpretation of 
the significance to be given a strike vote and a formal 
authorization of a strike, pursuant thereto, on October 
19, 1953, was contrary to the understanding of the em¬ 
ployees. The Respondent concedes that the Grand Presi¬ 
dent of the Brotherhood had duly informed the Board 
that days of unemployment after September 24 until the 
authorization of a strike on October 19, 1953, and there¬ 
after through December 17, 1953, did not involve a 
“strike” “commenced in violation of the established 
rules and practices” of that labor organization. (See 
R. Br. p. 12, and J.A. citations in footnote 14). The Re¬ 
spondent contends, and the Petitioner agrees, that the 
Respondent is not “bound to accept without question 
conclusions by the Grand President of the Brotherhood 
with regard to these points.” It is the Petitioner’s 
contention, however, that the Respondent should accept 
a determination made by the proper union official in good 
faith and consistent with his constitutional powers which 
the Board has not investigated further or questioned, 
as to what constituted a violation of the established 
rules and practices of his labor organization. In rejecting 
the assertions of the Grand President for the period 
after the commencement of the authorized strike on Oc¬ 
tober 19, 1953, the Respondent gives no weight to that 
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determination or to action taken in compliance with the 
established rules and practices of that labor organization 
for the commencement of an authorized strike. In ra¬ 
tionalizing its authority to interpret a “strike com¬ 
menced in violation of the established rules and prac¬ 
tices’ ’ of a labor organization, contrary to the under¬ 
standing of the members of the organization and its 
rules and practices, the Respondent contends that it was 
acting in accord with Congressional intent to make it 
“impossible for employees to grasp the advantages of 
a quick, unauthorized strike and yet by thereafter going 
through the processes required for a strike obtain un¬ 
employment benefits.” (R. Br. pp. 13-14.) 

These interpretations of the authority of the Board 
are contrary to the statutory scheme and purposes of 
the Railroad Unemployment Insurance Act of 1938, which 
was intended to permit “employees readily to understand 
their rights, and for their claims to be met expeditiously. ” 
Sen. Rep. No. 2164, 75th Cong., 3d Sess., to accompany 
S. 3772, at p. 2. The proponents thought the legislation 
clear and readily understood by ordinary men, permitting 
simple administration. See P. Br. p. 23. The entire 
statutory scheme clearly contemplated that the “adjudi¬ 
cation be ordinarily of the simplest type, based on cer¬ 
tificates, employer reports, and the registration form. 
Only if the statements appear inconsistent is there field 
investigation or further development of the evidence.” 
Monograph of the Attorney General’s Committee on Ad¬ 
ministrative Procedure, Part 8, Railroad Retirement 
Board, 76th Cong., 3d Sess., Senate Document No. 186 
(1940) 6. The Board “is not, in the broad sense, a regu¬ 
latory or a policy determining body, and hence the rules 
and regulations of the Board are administrative imple¬ 
ments of an interpretative or procedural nature promul¬ 
gated to effectuate the policy of the statute.” lb id. The 
Board has not found it necessary to issue clarifying 
instructions to the regional offices concerning the dis- 
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qualifications in question nor to explain them to em¬ 
ployees. 

The phrases do have definite meaning for railroad 
employees. If “strike commenced in violation of the 
provisions of the Railway Labor Act,” within the mean¬ 
ing of §4(a-2) (iii) of the Railroad Unemployment In¬ 
surance Act be given its common meaning, the only find¬ 
ing wdiich the Board is thereby authorized to make is a 
simple fact determination: whether the strike was com¬ 
menced during a period after the creation of an emer¬ 
gency board. If “strike” “commenced” “in violation 
of the established rules and practices of a labor organi¬ 
zation” be given the meaning it has for union members, 
in the interpretation of its meaning within $4(a-2) (iii), 
the only finding which the Board is thereby authorized 
to make is another simple fact determination: whether 
or not the proper union officials, in apparent good faith, 
or the members themselves, regarded the members as 
striking in violation of union rules and practices. 

According these phrases their common meaning is con¬ 
sonant with the statutory scheme and purpose. It is also 
consistent with the Board’s own approach to statutory 
provisions which failed to permit similarly simple fact 
determination or lacked definiteness. See 1939 Annual 
Report of the Railroad Retirement Board, pp. 14-15. 

III. The Respondent does not face the issue as to 
whether there was substantial evidence to support 
the Board’s finding that unemployment from Oc¬ 
tober 19, 1953 to December 17, 1953, was not “due 
to” a stoppage of work because of a strike author¬ 
ized on October 19. 

We pointed out in our brief (at pp. 31-36) that the 
entire relief sought in the petition is required, regardless 
of any other matters in controversy, if the Board erred 
in holding that unemployment after October 18, 1953, con- 
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tinued to be “due to” the earlier work stoppage, and we 
showed that this holding was flatly contrary to all the 
evidence in the record on that point. See Unemployment 
Compensation Committee of Territory of Alaska, et at. v. 
Aragcm, et. at., 329 U.S. 143, at 152-153. We pointed out 
in this connection (P.Br. p. 35) that the Board’s view 
that the work stoppage was continuous from September 
24, 1953 is beside the point, since under the language of 
the statute the critical question is what was the unem¬ 
ployment on “any day” after October 18 “due to”. Re¬ 
spondent’s brief never comes to grips with that ques¬ 
tion. Respondent argues (R. Br. pp. 12-14) that “The 
Board’s finding that from September 24 through De¬ 
cember 17, 1953, there was at the claimants’ last place 
of employment a stoppage of work caused by the strike 
which began on September 24, 1953, was supported by 
substantial evidence.” Assuming, arguendo, that that 
proposition is true it nevertheless wholly fails to meet 
the issue. It is merely a reassertion of the proposition 
that the work stoppage was continuous. As we have 
shown in the portion of our brief above referred to, the 
uncontradicted evidence in the record establishes beyond 
dispute that unemployment after October 18, 1953, was 
solely “due to” the stoppage of work because of the 
authorization of a strike to begin on October 19 in full 
conformity with all conceivable requirements of the Rail¬ 
way Labor Act and of the Brotherhood’s constitution. 

Respectfully submitted, 

Lester P. Schoene 
Ruth Smalley 

Attorneys for Petitioner 

Schoene & Kramer 
1625 K Street, N. W. 

Washington 6, D. C. 
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Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees, 

Petitioner, 

v. 

Railroad Retirement Board, 

Respondent . 

PETITION FOR REVIEW OF A FINAL 
DECISION OF THE RAILROAD RETIREMENT 

BOARD DENTING UNEMPLOYMENT INSURANCE 

CLAIMS 

MOTION TO APPEAR AS AMICI CURIAE 

The BUREAU OF INFORMATION, EASTERN RAIL¬ 
WAYS, THE ASSOCIATION OF WESTERN RAIL¬ 
WAYS, and the BUREAU OF INFORMATION, SOUTH¬ 
EASTERN RAILWAYS, unincorporated associations, 
move this Court for leave to appear as amici curiae in the 
above-entitled cause. As grounds for this motion, movants 
show: 

1. Movants are associations representing the majority 
of the carriers by railroad which are the employers of 
persons entitled to the benefits of the Railroad Unemploy¬ 
ment Insurance Act, 52 Stat. 1094, 45 U.S.C. § 351, et seq ., 
and which carriers are subject to the taxes which finance 
that insurance. 
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2. These same railroads represented by movants are 
subject to the Railway Labor Act, 44 Stat. 577, 48 Stat. 
1185, 45 U.S.C. $ 151, et seq. Each of these railroads is a 
“carrier” within the meaning of that term as defined by 
§ 1 of the Railway Labor Act, 48 Stat 1185, 45 U.S.C. § 151. 

3. The Railroad Unemployment Insurance Act states a 
policy of enforcing the procedures of the Railway Labor 
Act by denying compensation to employees who strike in 
violation of the Railway Labor Act. The provision is § 4 
(a-2) (iii), 60 Stat. 737, 45 U.S.C. § 354 (a-2) (iii): 

“There shall not be considered as a day of unemploy¬ 
ment, with respect to any employee • • • any day 
with respect to which the Board finds that his unem¬ 
ployment was due to a stoppage of work because of a 
strike • • • and the Board finds that such strike 
was commenced in violation of the provisions of [the 
Railway Labor Act] # * # .” 

This Act also provides the same results for work stop¬ 
pages caused by a strike commenced 

“in violation of the established rules and practices of 
a bona fide labor organization of which he was a mem¬ 
ber.” 

4. The Railroad Retirement Board found in the present 
cases: 

“This stoppage of work was caused by a strike com¬ 
menced in violation of the provisions of the Railway 
Labor Act. It was also in violation of the established 
rules and practices of the Brotherhood of which appel¬ 
lants were members.” 

5. It is important to the railroads that the procedures 
of the Railway Labor Act be followed and that costly strikes 
which those procedures are designed to prevent, be avoided. 
If the employees of the railroads are paid for time lost 
due to illegal strikes, those employees may be encouraged 


to conduct such strikes in the future, secure in the knowl¬ 
edge that the strikes will be financed out of the Railroad 
Unemployment Insurance Account. 

6. The railroads are financially affected by any unau¬ 
thorized depletion of the Railroad Unemployment Insur¬ 
ance Account. The rate of contribution of the railroads to 
this Account increases as the balance in the Account de¬ 
creases, 62 Stat. 577, 45 U.S.C. $ 358 (a), so that these rail¬ 
roads have a direct financial interest in the propriety of 
payments out of the account. 

For the above reasons, these movants ask this Court to 
grant them leave to appear as amici curiae in this case, 
with leave to file the attached brief and to participate in 
oral argument. Counsel for the Board has advised us that 
it will not object to the granting of this motion. 


Respectfully submitted, 


. .S'.: 

Kenneth F. Burgess (j 


.Walter^. Cummings^Jtr. 
_ William K. Bachelder 


Richard Qf. Flynn (y 
Attorneys for Amici Curiae. 


Shwley, Austin, Burgess & Smith, 
11 South La Salle Street, 

Chicago 3, Illinois, 


Of Counsel. 
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STATEMENT OF THE CASE 

The Railroad Retirement Board has denied unemploy¬ 
ment payments to Pittsburgh employees of the Railway 
>■ Express Agency for a period of unemployment in 1953. 

^ This period ran from September 24 to October 19 and then 

continued to December 17. 

This period of unemployment grew out of a labor dis¬ 
pute. The employees sought unemployment compensation 
for the whole time of unemployment. On this appeal, the 
* Brotherhood has elected to drop the time prior to October 
! . 19. 

u In July 1953 the Brotherhood demanded a wage raise 

« * 

v 

I* 
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for the employees of the Railway Express Agency at Pitts¬ 
burgh. The Agency replied to this demand by pointing to 
a moratorium in a 1951 contract between the Agency and 
the Brotherhood (J.A. 41, 87): 

“After the date of this Agreement no proposals for 
changes in rates of pay will be initiated by either party 
hereto prior to October 1,1953.” 

The Brotherhood replied that it was relying on the follow¬ 
ing note to the moratorium (J.A. 41, 87): 

“This Article 3 is not intended to prevent adjustments 
in the rates of individual positions.” 

The Brotherhood had sought to avoid the moratorium by 
couching its demand in the terms “of our desire to up¬ 
wardly adjust the existing rates of pay for all individual 
positions at the Pittsburgh, Pennsylvania operations” (J. 
A. 40). 

The parties disagreed over whether the demands of the 
Brotherhood should be granted. The Brotherhood invoked 
the services of the National Mediation Board. That Board 
informed the Brotherhood that the Mediation Board did 
not have jurisdiction under the Act of the question of the 
interpretation of the moratorium clause 1 (J.A. 42). How¬ 
ever, the Mediation Board did docket the case at the end 
of August 1953 and attempted to settle the dispute through¬ 
out September and continued its efforts until October 8, 
when it finally closed the case (J.A. 19). 

The local lodge at Pittsburgh called a “protest meeting” 
on September 14, 1953. At this meeting the local lodge 
appointed an enlarged “protective committee” of 20 or 25 
key employees. The rest of the employees purported to 

1. Such questions are committed by Section 3 First (i) of the Bailway 
Labor Act to the National Railroad Adjustment Board. 
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return to work the next day, although the absence of the key 
people severely hampered operations (J.A. 23). 

On September 24 the rest of the Pittsburgh employees, 
except for a few confidential secretaries of executive per¬ 
sonnel, went on what the official magazine of the Brother¬ 
hood called “a spontaneous strike of our members in Pitts¬ 
burgh on September 24” (J.A. 27). This is the “continuous 
meeting” of the membership to which petitioner refers 2 
(Petitioner’s Brief, pp. 2, 4, 28, 29). During this work stop¬ 
page, the local lodge attempted to picket and banner the 
employer’s premises (J.A. 18, 108). 

The day after this “spontaneous strike” began, Vice 
Grand President Morgan of the union telegraphed the local 
lodge (J.A. 122): 

“Am directing that all employees be returned to work 
immediately pending mediation * • 

The local lodge did not have the employees return to work. 

Sometime in the early part of October, the officers of the 
local lodge approached the Pittsburgh officers of the Agency 
about local adjustments. At this time the mediation efforts 
were continuing in New York City. The Agency officials 
indicated their willingness to discuss grievances with the 
usual local grievance committee of the local lodge, but 
nothing further appears to have developed (J.A. 43). The 
meaning of the local lodge’s interference with the bargain¬ 
ing and mediatory procedures has not been explained by the 
Brotherhood either in its letter to the Board (J.A. 85-91) 
or in its brief. 

The strike beginning September 24 had completely 
closed down all operations at Pittsburgh (J.A. 11). The 

2. It is noted that even petitioner feels required to use quotation marks 
when discussing this “continuous meeting." 
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alleged dividing line within this period of unemploy¬ 
ment is based upon the events of Monday, October 19. On 
Saturday and Sunday the 17th and 18th the local lodge 
took a vote on whether to strike and on Sunday the local 
lodge counted the ballots to see that the requisite majority 
of ballots were cast for a strike. At this time, Pittsburgh 
operations of the Agency were completely closed down 
(J.A. 11). 

Sometime on Monday, October 19, 1953, the grand presi¬ 
dent of the Brotherhood sent a telegram to the local lodge. 
The telegram said that it was authorizing a strike to 
begin one minute after the preceding midnight (J.A. 46). 
In other words, the telegram purported to initiate retro¬ 
actively a strike which was presumed to have started 
already. The record does not show at what time the 
telegram was sent, but it does indicate that it was sent 
sometime in the day after the vice grand president had had 
time to receive the report of the count of the strike ballots 
from Pittsburgh, had himself decided to approve a strike, 
and had communicated his approval to the grand president 
(J.A. 46). 

Proceedings Before the Board 

The Cleveland regional office for the Railroad Retire¬ 
ment Board denied the Pittsburgh employees’ claims for 
compensation. This office found that the strike was com¬ 
menced on September 24th in violation of the rules of the 
Brotherhood, and continued until December 17 to be the 
strike improperly commenced as an original proposition 
(J.A. 12). This office apparently adopted the view of the 
Unemployment Claims Review Section that on October 
19 the Agency had already been completely closed down 
and therefore a new strike had not begun (J.A. 11). 

A referee then reviewed the decision of the Cleveland 


regional office. The referee agreed with the regional office 
as to the first period, but felt that the authorization had 
commenced a new strike. The referee stated that the 
regional office had not known of the telegram of October 
19 (J.A. 31), but the record reveals that the office did know 
of it (J.A.11). 

The full Board reviewed the referee’s decision. Again, 
the prior decisions as to the early part of the strike were 
affirmed. The Board also agreed with the regional office 
that a new strike did not commence on October 19th. In 
addition to this holding, the Board concluded from the 
facts and the law that the strike was commenced in viola¬ 
tion of the Railway Labor Act (J.A. 38-54). One Board 
member, the labor member, dissented (J.A. 55-60). 

The Board’s Opinion 

The Board’s discussion of its reasons for decision can be 
broken down into four parts (J.A. 52-54): 

1. The work stoppage was a strike. 

The Board found that the record established, and nobody 
denied, that the employees left their work on September 
24 in order to enforce the demands for a wage increase. The 
Board concluded that this was a “strike” for these reasons: 

(a) Emergency Board No. 105 called it a strike. 

(b) The Brotherhood’s grand president described it 
as the “means of obtaining recognition of their 
demands,” which is a characteristic of a strike. 

(c) The employees tried to picket, as is done in strikes. 

(d) The stoppage was generally publicized as a strike. 

2. The strike was commenced in violation of the Railway 
Labor Act. 

The Board found that the strike violated the Railway 



Labor Act because the strikers made no effort to comply 
with the elaborate safeguards of the Railway Labor Act 

3. The strike was commenced in violation of the rules 
and practices of the Brotherhood. 

The Board noted: 

(a) Article 2, Section 1 of the Brotherhood’s “Pro¬ 
tective Laws” requires as prerequisite to a strike: 

(i) Sanction by a grand lodge officer 

(ii) Strike ballot 

This strike commenced without either of these two 
steps. 

(b) The grand lodge itself recognized the impropriety 
of the strike when it telegraphed on September 25 
for these employees to stop the strike. 

(c) Strike benefits were not paid by the Brotherhood 
during the early part of the strike. 

(d) The steps taken by the grand lodge around Octo¬ 
ber 19 indicated a recognition that something fur¬ 
ther must be done to legalize the strike. 

4. The strike was continuous. 

The Board found that the efforts of the grand lodge to 
legalize the strike on October 19 did not commence a new 
strike. The strike was continuous. The Board noted: 

(a) Policy: “the purpose of Section 4(a-2)(iii) * * to 
prevent wildcat strikes, would preclude a ruling that 
employees under the Act may grasp the advantages 
of a quick, unauthorized strike and yet by thereafter 
going through the processes required for a strike 
obtain unemployment benefits.” 

(b) The grand lodge authorization was merely a stamp 
of approval on an existing strike—the telegram of 


authority was sent on October 19 telling the local 
lodge that a strike was authorized for 12:01 a.m. 
earlier that day. But the illegal strike had already 
“commenced” on September 24 and was continuous. 

The Dissenting Opinion 

The labor member of the Board, Mr. Horace W. Harper, 
wrote a dissenting opinion. His dissent argues that the 
Board resolved the conflict between the employer and the 
Brotherhood, and decided the dispute for the employer 
(J.A. 55). 

How this was done is not made clear. Mr. Harper ignores 
the fact that the majority opinion did not discuss the nature 
of the dispute, for the reason that such is not the function 
of the Railroad Retirement Board. The majority followed 
the command of Congress that strikes which violate the 
Railway Labor Act or union rules are not to be rewarded. 
The majority correctly left the merits of the dispute to the 
processes of the Railway Labor Act 

Mr. Harper concluded that the employer was wrong on 
the merits, and therefor the employees could strike, despite 
the command of Congress that they take other steps to 
show the employer the alleged error of its ways before 
striking, and although their own Brotherhood requires 
certain steps to protect the membership from wildcat 
strikes. 

STATUTES AND RULE INVOLVED 

Section 4 of the Railroad Unemployment Insurance Act 
(52 Stat. 1095, 45 U.S.C. §351 et seq.) provides in part: 

“(a-2) There shall not be considered as a day of un¬ 
employment * * *. 

“(iii) * * * any day with respect to which * * * the 
Board finds that such strike was commenced in viola- 
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tion of the provisions of chapter 8 of this title [the 
Railway Labor Act] or in violation of the established 
rales and practices of a bona fide labor organization of 
which he is a member.” 

The Railway Labor Act (48 Stat. 1184, 45 U.S.C. § 151 et 
seq.) provides: 

§ 2, General Purposes. 

“(1) To avoid any interruption to commerce or to 
the operation of any carrier engaged therein; # * * (4) 
to provide for the prompt and orderly settlement of all 
disputes concerning rates of pay, rules, or working 
conditions; (5) to provide for the prompt and orderly 
settlement of all disputes growing out of grievances or 
out of the interpretation or application of agreements 
covering rates of pay, rules, or working conditions.” 

§3, First (i). 

“The disputes * * * growing out of * * * the interpre¬ 
tation or application of agreements * * * shall be han¬ 
dled in the usual manner * * *; but, failing to reach an 
adjustment in this manner, the disputes may be re¬ 
ferred by petition of the parties or by either party to 
the appropriate division of the Adjustment Board 

• • • n 


§ 5, First. 

“The parties, or either party • • • may invoke the 
services of the Mediation Board * * *. 

“The Mediation Board may proffer its services • • # . 

“In either event the said Board shall promptly put 
itself in communication -with the parties to such con¬ 
troversy, and shall use its best efforts, by mediation, 
to bring them to agreement. If such efforts to bring 
about an amicable settlement through mediation shall 
be unsuccessful, the said Board shall at once endeavor 
as its final required action (except as provided in para¬ 
graph third of this section and in section 10 of this Act) 
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to induce the parties to submit their controversy to 
arbitration, in accordance with the provisions of this 
Act. 

“If arbitration at the request of the Board shall be 
refused by one or both parties, the Board shall at once 
notify both parties in writing that its mediatory efforts 
have failed and for thirty days thereafter, unless in the 
intervening period the parties agree to arbitration, or 
an emergency board shall be created under section 10 
of this Act, no change shall be made in the rates of pay, 
rules, or working conditions or established practices in 
effect prior to the time the dispute arose.” 

Article 2 of the Protective Laws of the Brotherhood pro¬ 
vides (J.A. 94): 

§ 1. “• * *. If two-thirds of such membership vote in 
favor of such withdrawal, the Board of Adjustment 
with the sanction of the Grand President and the 
Grand Lodge Officer in charge, may order a strike of all 
members under the jurisdiction of the Board of Ad¬ 
justment.” 


SUMMARY OF ARGUMENT 

L The scheme and operation of the Railway Labor Act 
as to the making of new collective bargaining agreements is 
to supply a series of processes of negotiation, mediation, 
arbitration, and conciliation. Every facility for bringing 
about agreement is provided and pressures for mobilizing 
public opinion are applied. But this scheme requires that 
the parties not resort to self-help until these procedures 
have been completed. The Act forbids a strike during 
mediation by the National Mediation Board and for 30 
days after the Mediation Board has withdrawn from the 
case. This is necessary for the proper operation of these 
processes. But October 19 was in the 30-day cooling off 
period, and any strike commenced at that time was com¬ 
menced in violation of the Act. 


2. The scheme of the Railway Labor Act requires that 
disputes over the interpretation and application of bar¬ 
gaining agreements be submitted to the National Railroad 
Adjustment Board. Such interpretation questions are sus¬ 
ceptible to adjudication by the Adjustment Board. This 
procedure is mandatory under the Act, and a strike in such 
cases violates the Act. Insofar as the strike in this case 
was over the interpretation of the moratorium clause, it 
was in violation of this phase of the Act 

3. The Retirement Board was justified in finding as a 
fact that the concededlv illegal strike of September 24 was 
not recommenced on October 19. The Retirement Board 
had more than adequate evidence to support a finding that 
once the Pittsburgh strike was commenced, it was continu¬ 
ous until December 17. The Brotherhood itself has asserted 
in the past that it drafted the Railway Unemployment In¬ 
surance Act and that it meant the words “commenced” to 
mean that the beginning of a strike was to characterize the 
rest of its course: if it began legally it could never become 
illegal, and if it began illegally it could never become legal. 

4. The Retirement Board is an appropriate agency to 
determine the nature and legality of a strike. 


ARGUMENT 


The burden of the argument for the amid curiae will be 
upon the Railway Labor Act aspects of this strike. 

Introduction: The Procedures of the Railway Labor Act. 

This case involves the Railway Labor Act of 1926, as 
amended. The “as amended” refers to extensive revisions 
made in the Act in 1934. 

In 1926 the railroads and the unions submitted to Con¬ 
gress an agreed draft of a Railway Labor Act. Congress 
passed that Act as drafted. That Act provided for the han¬ 
dling of major disputes over future agreements by a pro¬ 
cedure of mediation, arbitration, and investigation by an 
emergency board which would report its findings to the 
President of the United States. This 1926 Act planned 
that questions of contract changes, wage increases, and like 
matters would go through this process before either side 
would resort to self-help—before the railroads -would lock 
out or the brotherhoods would strike. The 1926 Act did not 
have any mandatory features for the settlement of griev¬ 
ances or of disputes arising from the interpretation or 
application of existing agreements. 

In 1934, the Federal Coordinator of Transportation, 
Commissioner Joseph B. Eastman of the Interstate Com¬ 
merce Commission, at the behest of the unions, presented to 
Congress amendments to the 1926 Act. Congress adopted 
these amendments. The first important amendment added 
a specific statement of the purposes of the Act to the statute 
(§2 of the Act, 48 Stat. 1186, 45 U.S.C. §151a). Other 
amendments clarified or strengthened the procedure for 
creating bargaining agreements by collective bargaining. 



Probably the most important amendment was to change § 3, 
■which concerned grievances, from a permissive section. 
This new § 3 created the National Railroad Adjustment 
Board to handle grievances and the interpretation or ap¬ 
plication of agreements. 

The scheme of the present statute is to provide the par¬ 
ties with every opportunity to settle disputes before the 
parties resort to lockouts or strikes. Congress has 
attempted to provide successive procedures which will make 
ultimate strife unnecessary by giving the parties oppor¬ 
tunities to confer in a climate conducive to agreement. 

The Act contemplates tw’o broad classifications of dis¬ 
putes. One group of disputes is “disputes concerning rates 
of pay, rules, or working conditions”—that is, the arriving 
at collective bargaining contracts for the future. The other 
group of disputes is “disputes growing out of grievances or 
out of the interpretation or application of agreements cov¬ 
ering rates of pay, rules, or working conditions.” (“General 
Purposes”, § 2 of the Railway Labor Act, 48 Stat. 1186, 45 
U.S.C. §151a.) 

The first group of disputes relates to negotiating new’ 
contracts. If the parties are unable to agree by themselves 
on a new contract, the Act provides an opportunity to in¬ 
voke mediation. The National Mediation Board may even 
step in on its own initiative if it thinks there is a need. If 
mediation should fail, the Mediation Board shall attempt to 
persuade the parties to submit their problems to arbitra¬ 
tion. The Act makes such arbitration binding, if the parties 
elect to agree to it. If the parties do not agree, then the last 
step is for the Mediation Board to decide whether to inform 
the President of the United States that an emergency 
exists. The President may then appoint an emergency 
board to investigate and report back to him the merits of 


the dispute. The hope is that the pressure of public opinion 
will cause the parties to settle along the lines of that board’s 
report. (The railroads have always accepted the terms of 
such reports. The tendency among the Brotherhoods has 
been to treat such reports as a floor from which to negotiate 
a new contract.) 

The Supreme Court of the United States, speaking 
through a former member of this Court, explained quite 
succinctly the Act’s procedures when it said: 

“ ‘Major disputes’ go first to mediation under the 
auspices of the National Mediation Board; if that fails, 
then to acceptance or rejection of arbitration, cf. §7; 
Trainmen v. Toledo, P. & W. R. Co., 321 U. S. 50; and 
finally to possible presidential intervention to secure 
adjustment. §10. For their settlement the statutory 
scheme retains throughout the traditional voluntary 
processes of negotiation, mediation, voluntary arbitra¬ 
tion and conciliation. Every facility for bringing about 
agreement is provided and pressures for mobilizing 
public opinion are applied. The parties are required to 
submit to the successive procedures designed to induce 
agreement. §5 First (b). But compulsions go only to 
insure that those procedures are exhausted before 
resort can be had to self-help. No authority is empow¬ 
ered to decide the dispute and no such power is 
intended, unless the parties themselves agree to arbi¬ 
tration.” (Emphasis supplied.) Elgin, J. & E. R. Co. 
v. Burley, 325 U. S. 711, 725 (1945). 

The other group of disputes concerns grievances and 
questions growing out of the operation of existing con¬ 
tracts. If these are to be progressed beyond the local 
officers of the railroad and the union, §3 provides for their 
being filed with the National Railroad Adjustment Board. 
This Adjustment Board, sitting in separate divisions, is 
composed of equal numbers of members representing and 
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paid by the unions and representing and paid by the rail¬ 
roads. When the members of a division deadlock, there is 
provision for the appointment of a referee to break the 
tie. (For a careful study of the operations of one division, 
see Northrup & Kahn, Railroad Grievance Machinery: A 
Critical Analysis (1952), 5 Industrial & Labor Relations 
Review 365, 540.) The parties may also agree to submit 
their grievances to special adjustment boards set up locally 
or specially, subject to the right of either side to discon¬ 
tinue this practice within 30 days and revert back to the 
jurisdiction of the national board. 

I 

Strikes Are Improper During Mediation And For 30 
Days After Mediation Fails. 

On October 8,1953, the National Mediation Board found 
that mediation had failed. Therefore, the Board closed the 
case (J.A. 19). 

Just eleven days later was October 19. The Clerks claim 
their strike began then. If this Court should ignore that 
part of the strike which occurred prior to October 19, and 
consider the strike as if it began on that date, this Court 
will still see that it was commenced in defiance of the 
Railway Labor Act. 

The Railway Labor Act provides that if mediation fails 
and arbitration is refused, the National Mediation Board 
shall decide if the dispute does “threaten substantially to 
interrupt interstate commerce to a degree such as to 
deprive any section of the country of essential transporta¬ 
tion service.” If the Board so finds, it will notify the 
President of the United States. The President will then 
decide whether to appoint an emergency board. Railway 
Labor Act §10, 48 Stat. 1197, 45 U.S.C. §160. 


As can be seen, a difficult and very important decision is 
required of two sets of Government personnel. Such deci¬ 
sions can be made only after proper study. Some reason¬ 
able period of time must be given these officials for this 
important duty. One would expect to find that Congress 
had provided for this. 

Congress did provide a reasonable time for these deci¬ 
sions to be made. The Act specifically states: 

“The Board shall at once notify both parties in writing 
that its mediatory efforts have failed and for thirty 
days thereafter, unless in the intervening period the 
parties agree to arbitration, or an emergency board 
shall be created under section 10 of this Act, no change 
shall be made in the rates of pay, rules, or working 
conditions or established practices in effect prior to 
the time the dispute arose.” Railway Labor Act $5 
First, 48 Stat. 1195, 45 TJ.S.C. §155 First” 

This 30-day cooling-off period permits the Mediation Board 
and the President to decide whether to appoint an emer¬ 
gency board. If an emergency board is appointed, then the 
stay provided in §10 applies. This also constitutes a period 
during which the tempers of the parties may cool off. The 
statute, as quoted above, notes a hope that they may agree 
to arbitration during this period. The parties in this case 
did meet after withdrawal of the mediator (J.A. 88). 

This 30-dav cooling-off period is clearly an appropriate 
length of time for the determinations which must be made 
by the governmental authorities. It gives them sufficient 
time without delaying too long. 

Such delay is not an unreasonable imposition on the 
Brotherhood. This provision of the Act arises in connection 
with the major disputes, viz., the question of new wage 
rates on a nation-wide scale for all or most of the employees 
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represented by the particular union. Such contracts cannot 
be worked out in a few days. If delays during negotiation 
give rise to grievous maladjustments in wages, -wage 
changes are frequently made retroactive to allo-w for that 
factor. 

The Railway Labor Act clearly contemplates that strikes 
are to be postponed until exhaustion of the conciliatory 
and investigatory’ machinery. The Supreme Court has so 
stated: 

“The parties are required to submit to the successive 
procedures designed to induce agreement. §5 First 
(b). But compulsions go only to insure that those 
procedures are exhausted before resort can be had to 
self-help.” Elgin, J. & E. R. Co. v. Burley, 325 U. S. 
711, 725 (1945). 

It must be stressed what this statute does not do, because 
of the Brotherhood’s studied misstatement of the theory of 
the Act. This is no “denial of the right to strike”. Both the 
Supreme Court’s Burley opinion and the Congressional 
language only tell the union that it must delay any strike 
until a reasonable effort has been made to settle the matter 
in a peaceful manner. The whole theory of the Act is 
that these procedures will, in fact, lead to peaceful solu¬ 
tion. In the present case, w’hen the emergency board did 
stop the strike and did investigate the dispute, a settlement 
w r as worked out. The premature strike w’hieh had been 
called was showm to be an unnecessary inconvenience to 
the American citizenry and an unnecessary hardship to 
the individual employees. 

This same Brotherhood has in the past recognized such 
purpose and theory of the Act. In Texas <£ N. O. R. Co. v. 
Brotherhood of Ry. Clerks, 281 U. S. 548, 565 (1930), Chief 
Justice Hughes noted: 
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“The Brotherhood insists, and we think rightly, that 
the major purpose of Congress in passing the Railway 
Labor Act was ‘to provide a machinery to prevent 
strikes. 7 ” 

That this withholding of strikes and lockouts until the 
exhaustion of these peaceful procedures is the plan of Con¬ 
gress is shown in the legislative history of the Act. This 
position was well summarized by Representative Hawes on 
the floor of Congress when the 1926 Act was passed: 

“There is one assurance that the American people 
will have, and that is that from the beginning of the 
dispute, all through the period of conciliation, all 
through the period of mediation, all through the period 
of arbitration, and for 60 days following the calling of 
the emergency board by the President of the United 
States, there will be no strike, there will be no inter¬ 
ruption of traffic.” 67 Congr. Rec. 4657. 

To the extent that this might not have been fully clear 
under the 1926 Act, Congress in 1934 added the specific 
language of ^ 5 First quoted above. 

What does the petitioner union cite to refute all of this! 
Petitioner’s brief merely insists upon the “right” to strike 
at any time without limitation. The discussion above 
shows that the Act postpones strikes and lockouts until 
resort has been had to the other procedures. Any claim by 
the union that such postponement may be unconstitutional 
has already been answered in Burke v. Morphy, 109 F. 2d 
572 (C.A. 2, 1940), certiorari denied, 310 U. S. 635, at page 
575 : 

“A statute requiring all railway wage disputes to 
pass through a brief period of attempted mediation 
seems reasonably calculated to prevent the cessation 
of interstate transportation.” 

The petitioner union has also argued that the words of 
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§5 do not forbid a strike. That the language used was 
adequate to express the view that strikes are barred 
is indicated by Congressional practice. Thus in 1926, wdien 
similar language was used to ban strikes during sessions of 
the emergency boards, the Senate Committee reported: 

“The objection that the bill should in express terms 
forbid strikes during the period of the inquiry by the 
emergency board and for 30 days thereafter is suc¬ 
cessfully met, in the opinion of the committee, by the 
contention that in forbidding a change in the conditions 
out of which a dispute arose, one of which and a very 
fundamental one is the relationship of the parties, it 
already forbids any interruption of commerce during 
the period referred to * * Senate Report No. 606, 
69th Cong., 1st Sess. (1926) p. 5. 

The union argues that the Railway Labor Act confers an 
unlimited right to strike. That it does no such thing is 
shown by this portion of the Senate Report which recom¬ 
mended enactment of the Act as written: 
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“The objection that the bill should in express terms 
forbid strikes # * # if strikes were in express terms 
forbidden for a given period there might be an impli¬ 
cation that after that period strikes to interfere with 
the passage of the United States mails and with con¬ 
tinuous transportation service might be made legal. 
In the opinion of the committee, this possible implica¬ 
tion should be avoided.” (Senate Report No. 606, 69th 
Cong., 1st Sess. p. 5; and Senate Report No. 222, same 
session, p. 5.) 

Thus only one conclusion can be reached. The Railway 
Labor Act contemplates a total procedure of conciliation, 
mediation, offer of arbitration, and decision whether to 
appeal to public opinion, before a carrier or a union may 
resort to self-help. Part of this process is to give the Na¬ 
tional Mediation Board and the President of the United 
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States 30 days in which to study and decide whether there 
is need for appointment of an emergency board. This also 
constitutes a period during which the parties may cool off. 
Even if this Court assumes petitioner’s theory that the 
strike did not begin until October 19, that strike arose with¬ 
in the period allotted to Board and President for decision. 
Therefore, such strike was “commenced in violation of the 
provisions of the Railway Labor Act.” 

n 

Strikes Are Not Permitted Over Questions Of Contract 
Interpretation. 

The petitioner union’s brief states that there was a dis¬ 
agreement between the employer and the union over the 
interpretation of the contract of 1951 (Petitioner’s Brief, 
p. 26). The employer insisted that the moratorium clause 
prevented a wage demand prior to October. The union says 
it replied that the exception for individual adjustments in 
effect nullified the moratorium on wage adjustments. 

The union presented its view to the employer, and this 
was rejected by the chief officer designated to handle labor 
matters, Mr. Hendon (J.A. 40, 41). The next step in dis¬ 
putes over the interpretation of a contract should have 
been to submit a claim for contract interpretation to the 
Third Division of the National Railroad Adjustment Board. 
The union did not do this. 

Instead, the union invoked the mediation services of the 
National Mediation Board (J. A. 41). But the union was 
not misled by ignorance into filing in the wrong forum. 
The National Mediation Board promptly notified the union 
that it, the Mediation Board, did not have jurisdiction of 
the interpretation of the moratorium clause and the excep¬ 
tion (J.A. 42). Even if the union had not known the proper 
procedure prior to that time, this notice alerted it. 



The Railway Labor Act contemplates two general situa¬ 
tions giving rise to labor disputes. One type of dispute 
arises over the terms of future contracts. These are settled 
by negotiation, mediation, arbitration, and investigation by 
an emergency board. The other type of dispute arises over 
rights under existing contracts. Such questions of inter¬ 
pretation or grievances are similar to problems handled in 
law courts every day. They call for application of existing 
contractual language, not drafting and agreeing upon 
future language. This type of dispute is handled by a pro¬ 
cedure comparable to adjudication. Because of the nature 
of this type of dispute, strikes are not contemplated. 

The settlement of interpretation problems is provided 
for in § 3 of the Act, 48 Stat. 1189, 45 U.S.C. § 153. This 
section sets up the National Railroad Adjustment Board. 
This bipartisan body is composed of equal numbers of car¬ 
rier and labor members. The carrier members are ap¬ 
pointed and paid by the railroads. The labor members are 
officers of the standard railroad unions. The Clerks have a 
vice president on this Board. There is provision for ap¬ 
pointment of a referee to break tie votes. 

A good statement of the procedure to be followed in han¬ 
dling these disputes is in the Brotherhood’s own submis¬ 
sion to the Retirement Board in the present case (J.A. 89): 

“* # # disputes growing out of grievances or out of 
the interpretation or application of agreements with 
the Carrier must be handled pursuant to the provisions 
of said agreement and later unsettled disputes result¬ 
ing from such handling are referable to the National 
Railroad Adjustment Board as per Section 3, First, 
(i) of the Railway Labor Act # # V’ 

This system of handling interpretation disputes was 
made mandatory' by the 1934 amendments to the Railway 
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Labor Act. One of the specific purposes added by the 1934 
amendments to the Act was this one in § 2, General Pur¬ 
poses, 48 Stat. 1186, 45 U.S.C. § 151a: 

“(5) to provide for the prompt and orderly settlement 
of all disputes growing out of grievances or out of the 
interpretation or application of agreements covering 
rates of pay, rules, or working conditions.” (Emphasis 
supplied.) 

This prompt and orderly settlement was provided by re¬ 
quiring such disputes to go to the Adjustment Board (or to 
local boards which the parties may set up under certain 
conditions). 

The courts have understood that this change in 1934 for¬ 
bade strikes over such interpretation problems. They have 
stated that in 1934 Congress changed from voluntary arbi¬ 
tration of such disputes to compulsory arbitration of them. 
Thus the Supreme Court described the change in Elgin, 
J. <& E. R. Co. v. Burley , 325 U. S. 711, 727 (1945): 

“The procedure is in terms and purpose very differ¬ 
ent from the preexisting system of local boards. That 
system was in fact and effect nothing more than one 
for what respondents call ‘voluntary arbitration.’ • • • 
The Adjustment Board was created to remove the set¬ 
tlement of grievances from this stagnating process and 
bring them within a general and inclusive plan of de¬ 
cision. The aim was not to dispense with agreement. 
It was to add decision where agreement fails and thus 
to safeguard the public as well as private interests 
against the harmful effects of the preexisting scheme.” 

This same view has been reiterated by the Supreme Court. 
Transcontinental <& W. Air Co. v. Koppal, 345 U. S. 653, 660 
(1953); Slocum v. Delaware, L. & W. R. Co., 339 U. S. 239, 
242 (1950); Order of R. Conductors v. Southern R. Co., 
339 U. S. 255 (1950). 


Most recently a Court of Appeals has specifically held in 
Chicago River & Indiana R. Co. v. Brotherhood of R. Train¬ 
men, 229 F. 2d 926, 931 (C.A. 7, 1956): 

“We hold • • • that a strike in regard to such minor 
disputes [the disputes committed to the Adjustment 
Board] * * * would be illegal. 

t i • t t 

“We, therefore, hold that the district court has juris¬ 
diction to issue an injunction restraining the Trainmen 
from striking over grievances and claims, unless the 
Norris-La Guardia Act prevents or limits the court’s 
power so to do.” 3 

The courts were only repeating what Congress itself had 
been told by the draftsmen and advocates of the 1934 
amendments. The Supreme Court in the Burley case cited, 
as its source for its conclusion that the Adjustment Board 
procedure was compulsory, the key labor witness before the 
Congressional committees. This man, who spoke for the 
national standard railway labor organizations, was the 
then and now grand president of the Brotherhood before 
this Court, Mr. George M. Harrison. The Supreme Court 
quoted the following testimony of President Harrison (the 
emphasis in this quotation is the Supreme Court’s): 

“These railway labor organizations have always op¬ 
posed compulsory determination of their controversies. 
We have lived a long time and got a lot of experience, 
and we know that these minor cases that develop out 
of contracts that we make freely, and * * * we are now 
ready to concede that we can risk having our grievances 
go to a board and get them determined, and that is a 
contribution that these organizations are willing to 
make.” (325 U. S. at 728 n. 24.) 

3. That Court went on to conclude that the Norris-La Guardia Act did not 
prevent such an injunction. However, another Court of Appeals has held that 
the Norris-La Guardia Act does prevent that injunction. Brotherhood of R. 
Trainmen v. Central of Georgia R. Co., 229 F. 2d 901 (C.A. 5, 1956). 
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The draftsman of these amendments, Commissioner East¬ 
man, told both the Senate Committee and the House Com¬ 
mittee when discussing the establishment of the Adjust¬ 
ment Board: 

“The willingness of the employees to agree to such 
a provision is, in my judgment, a very important con¬ 
cession and one of which full advantage should be 
taken in the public interest. I regard it as, perhaps, 
the most important part of the bill.” (Hearings before 
the Senate Committee on Commerce, 73d Cong., 2d 
Sess. (1934) p. 17; Hearings before the House Com¬ 
mittee on Interstate and Foreign Commerce, p. 47.) 

Commissioner Eastman’s legal advisor felt that courts could 
enjoin strikes growing out of §3. House Hearings, p. 63. 

The testimony given by George Harrison, still grand 
president of the Clerks, the petitioner in the present case, 
to the Senate Committee has already been quoted from the 
Burley case, 325 U. S. 711, 728 n. 24. This appears in Senate 
Hearings, p. 35. Mr. Harrison told the House Committee 
substantially the same thing, House Hearings, pp. 81-82. 
President Harrison further explained the same thing to 
the membership of the unions in an article in 1934, “Rail¬ 
way Labor Act,” 41 American Federationist 1053, 1057. 

The drafting committees accepted the word of these wit¬ 
nesses. Each committee reported to its respective House 
that the bill provided compulsory boards of adjustment 
Senate Report No. 1065, 73d Cong., 2d Sess. (1934); House 
Report No. 1944, 73d Cong., 2d Sess. (1934). 

Finally, the members of each House expressed on the 
floor of their House, what they thought the bill did. Thus, 
the manager of the bill in the Senate, Senator Dill, said, 
78 Cong. Rec. 12083: 

“The bill has in it provisions which the railroad 
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employees of the country and their organizations are 
backing. They have agreed to submit to compulsory 
arbitration of their [interpretation] disputes. That is 
a new thing in the labor world. That is something 
which has not been secured in any prior labor legisla¬ 
tion that has been proposed.” 

Similarly, Representatives expressed the view that this bill 
would provide for peace in the area of contract interpreta¬ 
tion. Among these were Representatives Joseph Martin 
(78 Cong. Rec. 11718) and Sam Rayburn (78 Cong. Rec. 
11720). 

Finally, although Congress at that time, June 1934, was 
prepared to adjourn, it w-as asked to stay long enough to 
amend the 1926 Act to make strikes over interpretation 
problems unnecessary. This request was presented in a 
joint letter from the Secretary of Labor, Miss Perkins, and 
the Federal Co-ordinator of Transportation, Commissioner 
Eastman, to President Roosevelt and read to the Senate. 
The letter stated that Commissioner Eastman had drafted 
a bill to ‘‘provide for compulsory adjustment of individual 
grievances.” (78 Cong. Rec. 12375.) Congress passed that 
bill, and it became the 1934 amendments to the Railway 
Labor Act, 48 Stat. 1185. 

In conclusion, it is seen that the 1934 amendments were 
designed to prevent the very strike which occurred in this 
case. These employees decided to enforce their interpreta¬ 
tion of the moratorium clause. But the Railway Labor Act 
provided mandatory machinery to adjudicate disputes over 
the meaning of existing contracts. The Brotherhood refused 
to resort to that machinery. The strike of these employees 
was commenced in violation of the Adjustment Board pro¬ 
visions of the Railway Labor Act. 

Even if a new strike began on October 19, the foregoing 
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discussion is applicable, since the record makes clear that 
part of this dispute still related to the question of the 
moratorium. The Agency’s interpretation of the morato¬ 
rium was that the statutory 30-day notice could not be filed 
before October 1 (J.A. 44), so that any events prior to 
November necessarily must have been based on a contrary 
view and must constitute an enforcement of that view. 

in 

Wildcat Strikes Cannot Be Legitimized By Rubber- 
Stamp-Appro val 

The Retirement Board not only found that the strike of 
September 24 -was an illegal wildcat strike. It also found 
that the strike was continuous from its illegal commence¬ 
ment on September 24 to its end on December 17. 

The Board majority succinctly stated the policy conclu¬ 
sion which it derived from the facts as follows (J.A. 54): 

“It may be noted in this connection that the purpose 
of Section 4 (a-2)(iii) of the Railroad Unemployment 
Insurance Act, to prevent wildcat strikes, would pre¬ 
clude a ruling that employees under the Act may grasp 
the advantages of a quick, unauthorized strike and yet 
by thereafter going through the processes required for 
a strike obtain unemployment benefits.” 

Petitioner Brotherhood should not now* complain because 
the Board adopted the position urged by it and the other 
Brotherhoods for years. These Brotherhoods have insisted 
that Section 4(a-2)(iii) of the Railroad Unemployment In¬ 
surance Act only refers to strikes “ commenced” illegally. 
They have argued that the Board must only find if the 
strike were commenced legally. If so, it is immaterial that 
it may have become illegal. Similarly, the Board may find 
that it w’as commenced illegally. 


This position was well stated by the same counsel as here 
represent the Brotherhood, Schoene and Kramer, in an¬ 
other case. Speaking for this and the other Brotherhoods, 
they had this to say as to the meaning of the word “com¬ 
menced”: 

“On this issue we feel we have some special compe¬ 
tence. As stated above, we drafted the Railroad Un¬ 
employment Insurance Act, and the language involved 
in this case was enacted by Congress without change 
and has remained unchanged. # • • It was to avoid 
placing the [Retirement] Board in such an anomalous 
position [as administering labor relations] that we 
drafted the disqualification of section 4(a-2)(iii) to 
apply only to strikes commenced in violation of the 
Railway Labor Act. * * # To require it [the Retirement 
Board] to follow the development of a strike and to 
determine whether subsequent conduct in continuing 
a strike or terminating a strike was proper or improper 
would convert the Board into a regulatory agency for 
the administration of labor controversies.” (Brief of 
Amicus Curiae, Railway Labor Executives’ Association, 
pp. 7, 8 in Railway Express Agency v. Kennedy, 189 
F. 2d 801 (C.A. 7 1951).) 

Furthermore, there was more than sufficient evidence 
to support the Board’s finding of fact that a new strike was 
not commenced on October 19 and that the action of the 
Brotherhood’s officers was pro forma only. A telegram 
purportedly authorized a strike at one minute after the 
prior midnight. This telegram is supposed to have com¬ 
menced the new strike. Yet this telegram was sent many 
hours after the events it supposedly had started. 

October 19 was a Monday. That day, before the telegram 
was sent, the vice grand president was supposed to have 
received a report of the count of the strike ballot in Pitts¬ 
burgh the night before. He then was supposed to have 
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studied the situation and decided to call a strike. He then 
was supposed to have communicated his approval to the 
grand president. The grand president was then supposed 
to have studied the situation, decided to authorize a strike, 
and to have composed a telegram (J.A. 46). That retro¬ 
active approval was not the practice in other strike situa¬ 
tions is shown in the record. Thus the purportedly related 
strike in Detroit did not take place until Wednesday, the 
21st (JA.. 27). 

Accordingly, the Board had sufficient evidence on which 
to find as a fact that the telegram of October 19 did not 
commence a new strike. 

The policy of the law in the field of labor relations has 
been to decry wildcat strikes. The very section of the Rail¬ 
road Unemployment Insurance Act in issue in this case 
shows the Congressional policy against such strikes. In the 
area of industrial labor, it has long been the rule that wild¬ 
cat strikers can be discharged. National Labor Relations 
Board v. Warner Bros. Pictures, Inc., 191 F. 2d 217 (C.A. 
9, 1951); N.L.R1 ?. v. Draper Corp., 145 F. 2d 199 (C.A. 4, 
1944); Western Cartridge Co. v. NX.RJB., 139 F. 2d 855 
(C.A. 7,1943). 

This policy would be nullified by permitting meaningless 
rituals to whitewash wildcat strikes once the strikers had 
made peace with their officers. The policy decision of the 
Board is not unreasonable and therefore should not be 
overturned. 


IV 

It Is Appropriate For The Retirement Board To Deter¬ 
mine The Facts Of Illegality. 

The burden of the employees’ argument before the referee 
was that it was somehow inappropriate for the Railroad 
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Retirement Board to decide whether a strike was illegal. 
The Brotherhood makes that same argument in its brief 
(Br. 36-41). 

The simplest answer to this argument is to point out that 
Congress has commanded that the Retirement Board shall 
find if a strike is illegal. Although the Brotherhood dis¬ 
likes this command, only Congress can withdraw it. Courts 
do not rewrite legislation because the parties insist it 
should have been written differently. Moreover, the fact¬ 
finding task assigned to this Board is a typical function for 
an administrative agency. 

The whole point in creating administrative agencies to 
handle intricate, detailed, and difficult areas of govern¬ 
mental operations, with almost absolute discretion in such 
agencies and only limited judicial review, is because they 
develop an “expertise” in handling these problems. 

What better example of a problem to be left to experts is 
there f The question of when a strike is illegal is one which 
turns on each individual situation. It requires intimate 
knowledge of the facts in each case, plus an experienced 
understanding of the background of strike situations. In 
other words, it requires expertise. 

There is no reason why this Board is not as capable of 
performing its duty under Section 4(a-2)(iii) as it is of 
performing any other duty. The Board is called upon con¬ 
stantly to decide medical questions, even though the mem¬ 
bers are not physicians. They are required to decide prob¬ 
lems of family relationships, such as who is or is not the 
wife of an employee; yet the members of the Board gen¬ 
erally are neither ministers nor lawyers. If there are legal 
problems involved, the Board has a competent and well re¬ 
spected legal staff to render assistance. 

In conclusion, we repeat that there is no reason indicated 
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why this Board is not perfectly qualified to ascertain the 
facts in a strike situation. The members of the Board be¬ 
come well versed in the employment operations of rail¬ 
roads, the employment relations in this industry, and the 
background of the strikes which do occur. But even if this 
Board were wholly unqualified to judge such facts, this 
would not be relevant, for Congress has said that this 
Board shall make such findings. 

CONCLUSION 

The Railway Labor Act was drafted to prevent strikes, 
if possible, by giving full opportunity for mediation, con¬ 
ciliation, and the force of public opinion to take effect. 

Congress thought this policy was so important that it 
instructed the Retirement Board not to pay unemployment 
benefits to strikers who violated the Railway Labor Act 

The strikers represented by petitioner violated the policy, 
principles, and words of the Railway Labor Act. They 
began their strike during mediation. The evil effects of this 
are adequately revealed by the record. They continued 
their strike during the period allotted by Congress to the 
Mediation Board and to the President to decide whether to 
bring the force of public opinion to bear. A further purpose 
of their strike was to enforce their interpretation of a prior 
contract, a clear violation of the mandatory Adjustment 
Board procedure. 

If this Court were to accede to petitioner’s argument, 
then the Railway Labor Act will be rendered an empty 
shell. If these and other employees are encouraged to evade 
the Railway Labor Act (and compensating them so that 
they can engage in strikes with impunity is such encourage¬ 
ment), then the protection to the country which Congress 
sought to write into the Railway Labor Act is ephemeral 


Congress sought to avoid this result by specifically con¬ 
ditioning compensation of strikers on the legality of their 
strike. 

The Board’s decision was correct and should not be set 
aside. 

Respectfully submitted, 
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IN THE 


United. States Court ot Appeals 

Fob the District of Columbia Circuit 


No. 13019 


BROTHERHOOD OF RAILWAY AND STEAMSHIP 
CLERKS, FREIGHT HANDLERS, EXPRESS AND 
STATION EMPLOYEES, Petitioner, 


v. 

RAILROAD RETIREMENT BOARD, Respondent. 


PETITIONER'S ANSWER TO BRIEF OF AMICI CURIAE 


The Court has entered an order permitting the three 
regional railroad organizations to file a brief amici curiae 
and denying their motion for leave to (participate in oral 
argument. In their brief the carrier groups (hereinafter 
sometimes referred to as the “Railway Associations’’) 
make certain arguments most of which have been answered 
in our main brief but some of which are new arguments 
not made or concurred in by the Railroad Retirement 
Board, the respondent in this action. 


2 


In this answer we will point out the error of these new 
arguments. Before adverting to them, however, we direct 
the attention of the Court to the fact that where statements 
of fact asserted by the brief of the Railway Associations 
are contrary to the facts as stated in our briefs, the facts 
as stated by us are accurate and the facts as stated by 
'the Railway Associations are not accurate. This is so 
even though the Railway Associations purport to cite record 
references to support their statements. 

L The Railway Labor Act Does Not Prohibit Strikes During 
Mediation and for Thirty Days Thereafter 

The Railway Associations argue that the strike after 
October 19,1953 was illegal because that date was less than 
30 days after the termination of mediation and therefore, 
they say, the strike was prohibited by the Railway Labor 
Act. Only the Railway Associations so argue; petitioner 
and respondent, the parties to this action, are in agreement 
that the law is to the contrary. 

The Railway Associations argue that the Railway Labor 
Act requires a series of procedures to be exhausted, seria¬ 
tim, before a strike may be commenced that is not in viola¬ 
tion of the Act. They rely, specifically with respect to this 
point, upon Section 5, First (b) for the proposition that 
the Act prohibits a strike during mediation and for 30 
days thereafter. 

There are three basic provisions in the Railway Labor 
Act restricting carriers or unions in the conduct in which 
they may engage in changing or seeking to change collective 
bargaining agreements. It is plain, on analysis of the 
language, on precedent, and on the basis of legislative 
history, that only Section 10 (utterly inapplicable here) 
was intended to restrict the right to strike. The Railway 
Associations apparently regard all three provisions as 
equally applicable to carriers and employees. The three 
provisions referred to are Section 5, First (b), Section 6, 
and Section 10. 
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Section 10 does restrict the right to strike, at least as 
that section has been interpreted. It provides that if the 
President should appoint an Emergency Board to investi¬ 
gate and report concerning a dispute, “After the creation 
of such board, and for thirty days after such board has 
made its report to the President, no change, except by 
agreement, shall be made by the parties to the controversy 
in the conditions out of which the dispute arose.’’ This 
provision obviously is directed to both parties to the dis¬ 
pute, and prohibits either of them from making change 
“in the conditions out of which the dispute arose.” (Em¬ 
phasis supplied.) 

In marked contrast is the language in Section 5, First 
(b) and Section 6, which the Railway Associations say 
have the same meaning as the provision of Section 10. 
Section 6 provides that for specified periods (depending 
on various contingencies) after either side has served the 
other with a proposed change in the collective bargaining 
agreement, “rates of pay, rules or working conditions shall 
not be altered by the carrier until ...” Obviously, in 
marked contrast to Section 10, this provision instead of 
being directed to “the parties to the controversy” is 
directed to the “carrier”, and it would require an extremely 
torturous construction to find this language restricting the 
conduct of “the parties to the controversy.” 

Section 5, First (b) is similar to Section 6 and also is 
in marked contrast to Section 10. Section 5, First (b) 
provides that after the termination of mediation and for 
30 days thereafter “no change shall be made in the rates 
of pay, rules, or working conditions or established prac¬ 
tices in effect prior to the time the dispute arose.” Obvi¬ 
ously, that provision is directed to those who can make 
a change in rates of pay, rules, working conditions, or 
practices, and only the carrier can make such change. This 
is buttressed by the prohibition in this provision of any 
change in “rates of pay, rules, or working conditions” as 
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contrasted to the Section 10 prohibition of any change 
“in the conditions out of which the dispute arose.” 

The foregoing analysis of the language of the Act is 
corroborated by the legislative history of the purpose of 
Section 5, First (b), the provision on which the Railway 
Associations rely for a strike being prohibited for 30 days 
after the termination of mediation. 

During the congressional hearings the proponent of the 
1934 revision of the Act explained the purpose and effect 
of the changes in Section 5: 

“I call your especial attention, however, to a change 
which appears in the first paragraph of section 5. This 
provides that the Mediation Board, in the event that its 
mediatory efforts fail, shall notify both parties in 
writing to this effect, the prevailing rates of pay, rules, 
and working conditions, however to remain in status 
quo for 30 days thereafter. As the present acts reads, 
a railroad, by rejecting the Board of Mediation’s final 
recommendation to arbitrate the dispute, is enabled to 
change the rates of pay, rules, or working conditions 
arbitrarily, prior to the issuance of an order by the 
President appointing a fact-finding board and main¬ 
taining the status quo for 60 days. 

It is provided, you will recall , that when the Presi¬ 
dent appoints a fact-finding board parties must remain 
in status quo for 60 days. The only way the employees 
can now guard against this (possibility is for them to be 
forehanded and arm themselves with a strike vote prior 
to the termination of mediation. This is obviously a 
very unsatisfactory expedient, but it does enable the 
Board of Mediation to certify to the President that an 
interruption of interstate commerce threatens, thus 
enabling him in turn to issue an Executive order before 
the railroads can change the status quo. The rail¬ 
roads have taken advantage of this unintentional 
hiatus in the present law in several instances. The 
change now proposed is designed to plug this hole. 
(Hearings before the Senate Committee on Interstate 
Commerce on S. 3266, 73d Cong., 2d Sess., p. 21; the 
House Committee on Interstate and Foreign Commerce 
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on H.R. 7650, 73d Cong., 2d Sess., p. 50.)” (Emphasis 
supplied.) 

It is doubly plain, therefore, both from the distinct 
difference between the language of Section 5, First (b) 
and Section 10 and from the legislative history of the 
former section, that that section was intended as a restric¬ 
tion on the carriers making changes in rates of pay, rules, 
and working conditions, and was not intended as a restric¬ 
tion on the employees’ right to strike, which is restricted 
only by Section 10. And both the Railroad Retirement 
Board (respondent herein) and Emergency Board have 
so construed Section 5, First (b). Railway Express 
Agency v. Kennedy, 189 F. 2d 801, cert. den. 342 U.S. 830; 
In re National Airlines, Inc., 10 Labor Arb. Rep. 691, 699- 
700. As is shown in the Kennedy case, the Board paid 
benefits for unemployment due to a strike commenced dur¬ 
ing mediation. See also pp. 16 and 21 of our main brief. 

II. The Railway Labor Ad Does Not Prohibit Strikes Over 
Questions of Contract Interpretation 

First, it should be pointed out that the cessation of work 
was because of the employees’ wage request and the refusal 
of the carrier to confer. The Railroad Retirement Board 
found that the work stoppage was “over proposals for 
changes in rates of pay”. J.A. 51. The National Media¬ 
tion Board found the issues in the strike to be “increase 
in pay, change in rules and working conditions”. Twenti¬ 
eth Annual Report of the National Mediation Board, 1954, 
pp. 3, 4. 

But even assuming that the strike was over a question of 
contract interpretation, the Railway Labor Act does not, 
contrary to the contention of the Railway Associations, 
prohibit a strike over such issue. This argument, too, is 
made for the first time by the Railway Associations; the 
Railroad Retirement Board did not consider the work 
stoppage unlawful for any such reason. 
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The Railway Associations argue that Section 3, First (i) 
of the Railway Labor Act, providing for the handling of 
disputes over the interpretation of collective bargaining 
agreements, makes the submission of such disputes to the 
National Mediation Board mandatory, and prohibits strikes 
over such issues. That Section provides: 

“ (i) The disputes between an employee or group of 
employees and a carrier or carriers growing out of 
grievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or work¬ 
ing conditions, . . . shall be handled in the usual 
manner up to and including the chief operating officer 
of the carrier designated to handle such disputes; but, 
failing to reach an adjustment in this manner, the 
disputes may be referred by petition of the parties 
or by either party to the appropriate division of the 
Adjustment Board ...” (Emphasis supplied.) 

In the face of the statutory language, it is preposterous 
to argue that Congress, which said that when such an issue 
arose it “shall” be handled in a particular manner and 
failing disposition of the issue after such handling “may 
be referred” to the Adjustment Board meant that there 
was a mandatory duty to refer the matter to the Adjust¬ 
ment Board, and a prohibition against taking other action 
such as striking. The fact that Congress changed from 
“shall” to “may” in the very same sentence is conclusive 
that when it said “may” it did not mean “shall”. 

This is not only abundantly plain from the statutory 
language but has been recognized judicially. In Moore v. 
Illinois Central R. Co., 312 U.S. 630, the Supreme Court 
noted (at pp. 635-6): 

“ .. . that the section pointed out, § 153(i), as amended 
in 1934, provides no more than that disputes ‘may be 
referred ... to the . . . Adjustment Board.’ It is 
significant that the comparable section of the 1926 
Railway Labor Act (44 Stat. 577, 578), had, before the 
1934 amendment, provided that upon failure of the 
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parties to reach an adjustment a ‘dispute shall be 
referred to the designated adjustment board by the 
(parties, or by either party . . .’ Section 3(c). This 
difference in language, substituting ‘may’ for ‘shall,’ 
was not, we think, an indication of a change in policy, 
but -was instead a clarification of the law’s original 
purpose. For neither the original 1926 Act, nor the 
Act as amended in 1934, indicates that the machinery 
provided for settling disputes was based on a philoso¬ 
phy of legal compulsion. On the contrary, the legis¬ 
lative history of the Railway Labor Act shows a con¬ 
sistent purpose on the part of Congress to establish 
and maintain a system■ for peaceful adjustment and 
mediation voluntary in its nature.’’'’ (Emphasis 
supplied.) 

See also our quotation from General Committee v. 
Missouri-Kansas-Texas Railroad Company, 320 U.S. 323, 
on page 7 of our reply brief, where the Supreme Court 
expressly pointed out that the voluntary procedures of the 
Railway Labor Act were made available in addition to 
economic weapons. 

It would protract this answer unnecessarily to point out 
all the fallacies and misrepresentations in the Railway 
Associations’ description of the legislative history. It is 
sufficient to point to Commissioner Eastman’s categorical 
statement to the House Committee (Hearings on H.R. 7650, 
p. 41): 

“Well, of course, there is not anything in this bill 
which undertakes to prevent a strike upon the part 
of these employees beyond preventing a strike during 
the period in which the emergency fact-finding board 
is undertaking to reach its conclusion.’” (Emphasis 
added.) 

All the discussion in other parts of the several congres¬ 
sional hearings on which the Railway Associations rely 
was not concerned with any requirement or absence of 
requirement of taking cases to the Adjustment Board; they 
dealt with the obligation of accepting as final decisions of 


the Adjustment Board in such cases as might be taken to 
at and which it might decide. 

We have discussed in our reply brief the case on which 
the Railway Associations principally rely ( Chicago River 
& Indiana Railroad Company v. Brotherhood of Railroad 
Trainmen, 229 F. 2d 926), and shown its inapplicability 
here. That case, holding that strike concerning a dispute 
referred to the Adjustment Board may be enjoined while 
it was still pending before that Board, is no authority 
for the proposition that recourse to that Board is com¬ 
pulsory. See also our discussion of that case on page 4 
of our reply brief. 

But, as we showed at the beginning of this point, all 
this is really irrelevant. The Railway Associations’ argu¬ 
ment, predicated on the strike being over a question of 
interpretation, is predicated on facts contrary to those 
found by the Railroad Retirement Board and the National 
Mediation Board. 

III. The Strike Commenced October 19. 1953 

The Railway Associations aTgue that the entire period 
of cessation of work was all one continuous strike and 
quote from a brief in another case written by counsel for 
petitioner in this case for the proposition that a strike 
commenced unlawfully can never change. This argument, 
while flattering in that it cites our brief in another case as 
authoritative precedent, distorts the issue here as well as 
in the other case. Our explanation of the word “com¬ 
menced” contained in our brief amicus curiae in Railway 
Express Agency v. Kennedy, 189 F. 2d 801, quoted by the 
Railway Associations on page 26, is not inconsistent with 
our position in this case. There, as here, we argued that 
Section 10 of the Railway Labor Act contained the Act’s 
only prohibition of a strike and that any strike “com¬ 
menced” before the establishment of an Emergency Board 
was not in violation of the Act. The question there was 


whether the establishment of an Emergency Board rendered 
a strike commenced before its establishment illegal from 
the moment of its establishment. There was no question, 
as there is here, concerning the commencement of a separate 
•strike but only whether the status of a strike which was 
lawfully commenced changed upon continuation of the 
•same strike after the establishment of an Emeregency 
BoardL 

But again we point out the irrelevance of this argument, 
too. The questions of whether a separate strike began in 
October and the legality of that strike are subsidiary and 
not basic issues. The basic issue here is not the legality 
of the strike but the question of what the unemployment 
of the men was “due to”. As we have shown on pages 
10-11 of our reply brief and on pages 31-6 of our main 
brief, the relief we seek must be granted, regardless of 
other questions, if the Board was in error in holding that 
unemployment after October 18, 1953, continued to be 
“due to” the earlier work stoppage. Whether the ab¬ 
staining from work was continuous or not is beside the 
point if in fact the unemployment after October 18 was not 
due to the work stoppage in September but was due to the 
authorization to begin a strike on October 19 in full con¬ 
formity with all the requirements of the Railway Labor 
Act and the Brotherhood’s rules. 

Respectfully submitted, 

Lester P. Schoene 
Milton Kramer 
Ruth Smalley 

Schoene and Kramer 

1625 K St., N. W. 

Washington 6, D. C. 



